MEMORANDUM OF UNDERSTANDING
FOR A NATIONAL EXCHANGE OF CRIMINAL HISTORY INFORMATION

FOR PEOPLE WORKING WITH CHILDREN

Date:  
26 November 2009 
Parties: 
The Commonwealth of Australia (“Commonwealth”) 



The State of New South Wales (“NSW”) 



The State of Victoria (“Victoria”) 



The State of Queensland (“Queensland”) 



The State of Western Australia (“Western Australia”)



The State of South Australia (“South Australia”) 



The State of Tasmania (“Tasmania”) 



The Northern Territory of Australia (“Northern Territory”) 



The Australian Capital Territory (“ACT”) 
Recitals: 

A. Safeguarding children from sexual, physical and other harm is a key social responsibility and priority of Australian governments. Assessing the criminal history of people working with children or seeking to work with children is an important component of the overall strategy for protecting the safety and wellbeing of children.

B. The criminal history information considered by Australian child-related employment screening units is typically extensive when sourced intrajurisdictionally but limited when sourced from other jurisdictions. Virtually only unspent convictions are shared routinely between jurisdictions for child related employment screening. Given the population’s increasing mobility across state and territory borders, this inconsistency has the potential to compromise the integrity of child related employment screening.
C. On 29 November 2008, the Council of Australian Governments (“COAG”) agreed to establish an inter-jurisdictional exchange of criminal history information for people working with children (“the exchange”), to better protect children.  COAG also endorsed a set of implementation actions, the establishment of a project implementation committee (which is chaired by Queensland’s Department of the Premier and Cabinet) and an implementation plan.  This followed COAG’s agreement in principle on 13 April 2007 to a framework for such an exchange.

D. First Ministers agreed to remove any legislative and administrative restrictions (such as spent convictions legislation) to the routine and formal sharing of the following information interjurisdictionally: 

(a) an expanded range of criminal history information, extending beyond the convictions currently shared, to: 
(i) spent convictions;
(ii) pending charges; and 
(iii) except for Victoria, non-conviction charges, including acquittals and withdrawn charges; and 
(b) if requested by an interstate child related employment screening unit, further information held by a police service about to clarify the circumstances of the offence or alleged offence, such as whether the offence involved a child. 
E. Providing the expanded range of criminal history information and the follow-up circumstances information interjurisdictionally will benefit child related employment screening units by better informing their decisions about the risk of harm to children. 

F. COAG acknowledges the sensitive nature of criminal history information and the potential of its provision to affect adversely individuals’ rights to rehabilitation, privacy, paid employment and the freedom to participate in their community as volunteers. The rights implications are particularly acute when the criminal history information is an acquittal, or untested information, such as pending or withdrawn charges, or relates to offences allegedly committed by the person when they were a juvenile.
G. Accordingly, COAG has stipulated that, in order to participate in the exchange, child related employment screening units must conform with strict conditions on the receipt and use of the expanded range of criminal history shared information. These participation requirements are referred to in clause 4.11 of this memorandum.
H. Jurisdictions nominating child related employment screening units to participate in the exchange from its commencement have documented how the screening units comply with the participation requirements, and have provided these compliance checklists with other jurisdictions’ representatives on the project implementation committee for consideration.
I. Currently, child-related employment screening varies between jurisdictions, both in relation to the scope and type of information taken into account when screening, and the types of employment for which screening is required. Further, New South Wales, Victoria, Queensland, Western Australia and the Northern Territory have statutory schemes for the centralised screening of persons who work with, or seek to work with children.  South Australia, Tasmania and the Australian Capital Territory use administrative schemes or policies to undertake child-related employment screening and are moving towards statutory schemes. 

J. The exchange will increase the range of criminal history information shared between jurisdictions but does not require uniformity in jurisdictions’ approaches to criminal history screening for child related employment.

K. Nor is the exchange intended to displace the existing arrangements that apply to police services’ provision of criminal history information for employment screening, conducted through CrimTrac’s National Police Check Service. 

Operative provisions: 

The Parties agree as follows: 

1. Objective
1.1. This memorandum sets out arrangements for the commencement period of a national exchange of criminal history information for people working with children, to better protect children from sexual, physical and emotional harm.

2. Definitions

2.1. In this memorandum of understanding, unless a contrary intention appears:

“Child” means a person less than 18 years of age. 
“Child related employment screening” means using information about a person in a way that is authorised or required under a law or administrative scheme or policy of a jurisdiction that relates to assessing whether a person poses a risk of harm to children. 
“Commencement period” of the exchange means the period covering:

(a) the first twelve months of operation of the exchange from the date of the commencement of the exchange (“the exchange’s initial 12 months”); and

(b) the time in which the project implementation committee prepares the evaluation report; and

(c) the additional time in which the parties prepare and sign the proposed intergovernmental agreement on permanent arrangements for the exchange referred to in Part 10.
“Conviction” means any recorded or un-recorded conviction or finding of guilt for a criminal offence or acceptance of a plea of guilty by a court (whether the person was dealt with as an adult or a child). A conviction includes a conviction for which a pardon has been granted. Depending on context, conviction can also include an outcome of a mental health proceeding in relation to a criminal offence. 
“Criminal offence” means an offence punishable by law as defined in each jurisdiction.  
“CrimTrac” means the CrimTrac Agency, an Executive Agency established under section 65 of the Public Service Act 1999 (Cth) (ABN 171 93 904 699).
“Exchange” as a verb means exchange interjurisdictionally.
“Held” by jurisdictions’ police services includes held by CrimTrac on behalf of jurisdictions’ police services.
“Interstate” means “interjurisdictional”.
“Jurisdiction” means the Government jurisdiction of any of the parties, State, Territory or Commonwealth. 

“National Names Index” is the central index of information supplied by police services and maintained by CrimTrac that identifies whether a particular individual is recorded in the relevant police records of any jurisdiction as a person of interest. While the primary purpose of the Index is to assist policing, the Index is also the database against which National Police Check Service checks are run.

“Non-conviction charge” means, whether a person was charged as an adult or a child, a charge: that has been withdrawn; that has been the subject of a nolle prosequi, a no true bill or a submission of no evidence to offer; that led to a conviction that was quashed on appeal; or upon which a person was acquitted or disposed of by a court otherwise than by way of conviction.
“Pending charge” means a current charge for a criminal offence that has not yet been finalised (whether the person is being dealt with as an adult or a child).
“Police service” of a jurisdiction includes the Australian Federal Police for the Australian Capital Territory. 

“Project implementation committee” means the COAG working group, consisting of representatives of First Ministers’ departments or their nominees from police services or child related employment screening units, established by COAG on 29 November 2008 to prepare for the exchange, oversee and evaluate the operation of the exchange during its commencement period, and provide a report to COAG on its evaluation.
“Spent conviction” means a conviction which statute deems (after a rehabilitation period) no longer part of the person’s criminal history and which the person need not disclose.
“Supply”:

(a) criminal history information or circumstances information (to a participating interstate screening unit) means using best endeavours to locate, retrieve and provide the information; and
(b) criminal history information (to a participating interstate screening unit) includes supply of the criminal history information to that unit via CrimTrac or the police service of that unit’s jurisdiction.
“Working”, with children, includes volunteering.
Other terms are defined in the body of the memorandum. 
3. Interpretation

3.1. This memorandum:

3.1.1. is not legally binding; and

3.1.2. records the intentions of the parties, and their police services and participating screening units, and CrimTrac, to abide by the arrangements set out in the memorandum.
3.2. This memorandum does not require or permit something that is not lawfully permitted. 
3.3. No provision of the memorandum requires the production of a criminal history record in any particular instance. 
3.4. Use, or non-use, of any particular information received under this exchange is at the discretion of the recipient, in line with applicable legislation and policies. 

3.5. Unless a contrary intention appears, the parties do not intend this memorandum to displace existing arrangements relating to the National Police Check Service referred to in clause 4.14.
Victoria and non-conviction charges

3.6. The parties acknowledge that Victoria will not exchange non-conviction charges or information relating to Victorian non-conviction charges under the exchange. Accordingly:

3.6.1. Victoria, need not remove any barriers to its police service supplying non-conviction charges under the exchange;

3.6.2. Victoria’s police service need not supply Victorian non-conviction charges or information relating to Victorian non-conviction charges interjurisdictionally under the exchange; and

3.6.3. other police services need not, but may, supply non-conviction charges to Victoria. (Victoria advises its police service will vet interstate criminal history information to remove interstate non-conviction charges before the information is forwarded to Victoria’s participating screening units).
4. The exchange

4.1. The parties agree to establish a national exchange of criminal history information for people working with children (“the exchange”).

The information to be exchanged
4.2. The parties agree that they will continue to exchange convictions held by jurisdictions’ police services.

4.3. The parties agree that they will also exchange the following criminal history information held by jurisdictions’ police services (“the expanded criminal history information”): 

4.3.1. spent convictions;
4.3.2. pending charges; and 
4.3.3. except for Victoria (see clause 3.6), non-conviction charges.

4.4. The parties agree that they will exchange, if available, further information (“circumstances information”) held by jurisdictions’ police services—typically in prosecution briefs or statements of material facts— about the circumstances of an offence or alleged offence that might not be clear from the bare record of the offence or alleged offence, such as:

4.4.1. when the offence was committed or was alleged to have been committed;

4.4.2. the age of the offender or alleged offender; 

4.4.3. the age of the victim of the offence or alleged offence; 

4.4.4. whether the offence or alleged offence involved, might have involved or was intended to involve a child or children; 

4.4.5. the relationship, if any, between the offender or alleged offender and any child involved in the offence or alleged offence; 

4.4.6. the circumstances and nature of the behaviours constituting or involved with the offence or alleged offence; and 

4.4.7. other factors relevant to a decision about whether a person poses a risk of harm to children. 

4.5. This memorandum does not:

4.5.1. displace existing processes for obtaining information for child-related employment screening; or

4.5.2. subject existing processes for obtaining information for child-related employment screening to the new fees to be charged under clause 4.15.5 and Schedule 4.
The expanded criminal history information and the National Names Index

4.6. Parties note that not all police services upload all categories of the expanded criminal history information to the National Names Index. 

4.7. The parties:

4.7.1. note that it is desirable to the integrity of child related employment screening undertaken pursuant to the exchange that all police services upload all categories of the expanded criminal history information; and 

4.7.2. encourage police services, except the Victorian police service in relation to non-conviction charges, to use their best endeavours, if it is not prohibitively expensive to do so, to upload all categories of the expanded criminal history information to the National Names Index, and do so in a timely manner. 

Legislative and administrative arrangements 

4.8. The parties have made or agree to make the legislative and administrative changes necessary to facilitate the supply of information under the exchange.  

4.9. The parties have made or agree to make the legislative and administrative changes necessary to facilitate the receipt of information under the exchange. 

4.10. The parties have made or agree to make the legislative and administrative changes necessary to ensure their participating screening units comply with the participation requirements. 

Participating screening units

4.11. Given the sensitivity of the expanded criminal history information, parties:

4.11.1. agree that, to participate in the exchange, child related employment screening units should meet the conditions on the receipt, use, storage and destruction of the expanded criminal history information contained in Schedule 1 to the memorandum (the “participation requirements”); and

4.11.2. affirm that each child related employment screening unit they have nominated for inclusion in Schedule 2 meets the participation requirements or will meet the participation requirements before the unit makes its first request for criminal history information under the exchange.

4.12. The child related employment screening units listed in Schedule 2 to the memorandum and child related employment screening units added to Schedule 2 in the future under Part 7 (the “participating screening units”):

4.12.1. are authorised by the parties to participate in the exchange; 

4.12.2. may request and receive the expanded criminal history information and circumstances information under the exchange; and

4.12.3. will continue to comply with the participation requirements for the duration of the memorandum or until the participating screening unit notifies CrimTrac and police services of any decision under clause 8.7 to no longer participate in the exchange.

4.13. The requirements in this memorandum on a party to supply information apply regardless of whether the party has a child related employment screening participating in the exchange. 

How the information is to be exchanged

Existing arrangements - National Police Check Service 
4.14. Currently:

4.14.1. police services and CrimTrac provide a National Police Check Service (“NPCS”) to a range of entities, including the participating screening units and police services acting on participating screening units’ behalf; 

4.14.2. entities, including participating screening units, have entered into contractual arrangements with CrimTrac to access NPCS or have entered into other arrangements with police services or CrimTrac to access NPCS;

4.14.3. the contractual or other arrangements with CrimTrac and police services—and participating screening units’ existing legislative and administrative arrangements—variously require or provide for participating screening units to do various things, such as ensuring the unit: 

(i) has collected sufficient details to establish the identity of the applicant before the unit makes a request of CrimTrac for a NPCS check (“NPCS check”);

(ii) has obtained appropriate consent from the applicant to the NPCS check and to disclosure of criminal history information to the unit or other organisations as applicable;

(iii) makes the request of CrimTrac or its jurisdiction’s police service for a NPCS check by specifying the purpose of the check; and

(iv) pays the applicable CrimTrac charge and any police service charge for a NPCS check; 

(v) complies with any relevant Commonwealth, State and Territory legislation, including privacy, freedom of information or human rights legislation; 

(vi) manages and protects the criminal history information and confidential information appropriately, and

(vii) where applicable, complies with police service and CrimTrac monitoring and auditing arrangements and reports security breaches to the relevant police services and CrimTrac; 

4.14.4. when a participating screening unit makes a request of CrimTrac or its jurisdiction’s police service for a NPCS check, police services supply criminal history information to the participating screening unit, subject to the spent convictions or other non-disclosure legislation and information release policies of the jurisdiction of the supplying police service; and

4.14.5. typically, this means that the criminal history information supplied to participating screening units is extensive when provided from within the unit’s jurisdiction (and will commonly include convictions, spent convictions, pending charges and non-conviction charges from within the jurisdiction) but is limited to conviction information when provided from outside the unit’s jurisdiction.

The proposed arrangements 
4.15. Under the exchange:

4.15.1. the arrangements set out in clause 4.14 will continue to apply;

4.15.2. when a participating screening unit makes a request of CrimTrac or of its jurisdiction’s police service for a check, police services, including police services outside the unit’s jurisdiction, will supply the expanded criminal history information to the unit;

4.15.3. a participating screening unit will treat the expanded criminal history information received from police services outside the unit’s jurisdiction (“interstate expanded criminal history information”) in accordance with the participation requirements; 

4.15.4. a participating screening unit that has received an interstate conviction or interstate expanded criminal history information may ask the police service of another jurisdiction (an “interstate police service”) for circumstances information relating to the conviction or to the expanded criminal history information;

4.15.5. a request made by a participating screening unit of an interstate police service for circumstances information:

(i) will be in a form, agreed to by the unit and the police service (including any form agreed nationally between police services and participating screening units), that indicates the purpose of the request and provides sufficient information identifying the person and their relevant charge or conviction;

(ii) will, upon receipt of the information, be the subject of the fee for the service set out in Part 1 of Schedule 4 to the memorandum (even if the police service, despite its best endeavours, is unable to locate, retrieve or supply the circumstances information), unless the fee is waived by the police service or replaced by an alternative fee agreed to by the unit and the police service; and

(iii) will be the subject of the billing guidelines set out in Part 2 of Schedule 4 to the memorandum or other billing arrangements agreed by the unit and the police service; and

4.15.6. when a participating screening unit makes a request for circumstances information to an interstate police service, the police service will supply the circumstances information, if available, to the unit in a form agreed to by the unit and the police service.

Collecting information to assist the evaluation of the exchange under Part 9

4.16. From the start of the fourth month of the exchange until the end of the exchange’s initial 12 months, each participating screening unit will collect standard statistical and other information pertaining to the scope, efficacy and cost of the exchange.  

4.17. Before the start of the fourth month of the exchange, the project implementation committee (in liaison with participating screening units) will provide participating screening units with the list of the standard information to be collected, including, if the committee considers it desirable, a standardised template to support consistent collection of the information, 

5. Avoiding duplication of criminal history screening within jurisdictions and within particular screening units

Avoiding duplication within jurisdictions 

5.1. This Part is intended to avoid unnecessary duplication and cost in criminal history screening within screening units or across a jurisdiction’s screening units (for example, by avoiding the making of requests for criminal history information that does not exist) arising because of the exchange.

5.2. For this Part, “third party government entity” means a government department, agency or statutory body that is permitted or required to screen the criminal history of a person that has been the subject of criminal history screening by a participating screening unit previously. (For example, the third party government entity is permitted or required to screen the person in relation to the person’s general employment suitability or probity, whereas the participating screening unit screened the person initially in relation to the specific consideration of whether the person posed a risk of harm to children.)
5.3. With the consent of the person involved, nothing in this memorandum, including the restrictions on the use and disclosure of interstate expanded criminal history information contained in the participation requirements, prohibits a participating screening unit from:

5.3.1. indicating to a third party government entity whether  criminal history information exists in relation to a person, provided:

(i) the participating screening unit does not disclose the person’s actual criminal history; and

(ii) the participating screening unit advises the third party government entity that no adverse inference about the person’s criminal history or suitability for employment should be drawn from an indication that a person has or may have a criminal history; or

5.3.2. forwarding to a third party government entity a person’s criminal history information, provided:

(i) the participating screening unit has contractual arrangements with CrimTrac, or other arrangements with CrimTrac and police services, for forwarding the information to the third party government entity; and

(ii) the criminal history that is forwarded does not include interstate expanded criminal history information. 

Dual function participating screening units

5.4. The parties note that participation requirement (e) of Schedule 1 to this memorandum prohibits participating screening units that undertake screening with a general employment suitability or probity screening element as well as a child safety screening element (such as the participating teacher registration and accreditation authorities; “dual function participating screening units”) from using interstate expanded criminal history information for general employment suitability or probity screening.

Identifying expanded criminal history information 

5.5. The parties acknowledge that a participating screening unit that has contractual arrangements with CrimTrac, or other arrangements with CrimTrac and police services, for forwarding criminal history information to a third party government entity (see clause 5.3.2) needs to be able to identify whether interstate criminal history information is interstate expanded criminal history information, to ensure the unit does not forward interstate expanded criminal history information.

5.6. The parties acknowledge that a dual function participating screening unit (see clause 5.4) also needs to be able to identify whether interstate criminal history information is interstate expanded criminal history information, to ensure the unit does not use interstate expanded criminal history information for general employment suitability or probity screening. 

5.7. However, a participating screening unit will be unable to identify whether criminal history information supplied under the exchange (in particular, an interstate conviction) is interstate expanded criminal history information (in particular, a spent conviction) unless the police service supplying the information provides it or marks it in a way that identifies to the screening unit that the information is expanded criminal history information.

5.8. Accordingly, the parties consider it desirable that police services provide, and CrimTrac facilitate the provision of, criminal history information to the participating screening units referred to in clauses 5.5 and 5.6 in a manner that identifies whether interstate criminal history information (in particular, convictions) is interstate expanded criminal history information (in particular, spent convictions) as soon as possible or within two months of the exchange’s commencement.

6. Funding arrangements
6.1. Jurisdictions or their participating screening units will fund any costs arising from the participation of the screening units in the exchange.

6.2. Jurisdictions or their police services will fund any costs arising from the provision by the police services of the expanded criminal history information under the exchange. 

6.3. Police services will supply circumstances information under the exchange subject to the fee for service provided for in clause 4.15.5 and Schedule 4 of the memorandum. 

7. Future participating screening units 

7.1. A party may nominate a child related employment screening unit of the jurisdiction to be a participating screening unit.

7.2. If a party wishes to do so during the commencement period of the exchange, the party may do so by advising the project implementation committee in writing of its nomination, demonstrating how the screening units meets, or will meet, the participation requirements and providing any further information in support of its nomination that the committee reasonably requests.

7.3. If it receives such a nomination, the project implementation committee will provide the nomination and the committee’s consideration of it, to COAG Senior Officials, at the next available meeting of COAG Senior Officials if practicable, for Senior Officials’ consideration. 

7.4. If COAG Senior Officials agree to the party’s nomination, the following things will happen as soon as possible:

7.4.1. the unit will be added to Schedule 2 to the memorandum as a participating screening unit;

7.4.2. the party will take whatever legislative and administrative action is necessary to remove any barriers to the unit receiving the expanded criminal history information and circumstances information from interstate police services;

7.4.3. the party will take whatever legislative and administrative action is necessary for the unit to comply with the participation requirements; 

7.4.4. all other parties will take whatever legislative and administrative action is necessary to remove any barriers to their jurisdictions’ police services supplying the expanded criminal history information and circumstances information to the unit;

7.4.5. when the unit considers it is in a position to participate in the exchange, the unit will advise CrimTrac and interstate police services in writing of its readiness; and 

7.4.6. subsequently, interstate police services will supply the expanded criminal history information and circumstances information to the unit.

7.5. The parties agree that the proposed intergovernmental agreement on permanent arrangements for the exchange referred to in Part 10 will set out revised provisions for how parties will agree to nominations of future participating screening units on a permanent basis. 

8. General 

Commencement

8.1. This memorandum commences when executed by all parties.

8.2. The exchange commences on Monday, 30 November 2009, provided that the memorandum has been executed by all parties.

8.3. However, if upon commencement a jurisdiction has not yet commenced legislation intended to remove any barriers to its police service supplying information under the exchange, or if the jurisdiction’s police service considers it is not yet in a position administratively to supply the information:
8.3.1. the jurisdiction’s police service will not supply the information; and

8.3.2. interstate police services need not supply the expanded criminal history information or circumstances information to the jurisdiction’s participating screening units.

8.4. Also, if upon commencement a jurisdiction has not commenced legislation that is intended to remove any barriers to a participating screening unit receiving information under the exchange or meeting the participation requirements, or if a participating screening unit considers it is not yet in a position administratively to receive the expanded criminal history information or circumstances information:

8.4.1. the jurisdiction’s participating screening unit:

(i) upon commencement, will notify CrimTrac and interstate police services in writing that it is not yet in a position to receive the expanded criminal history information;

(ii) will not purport to make a request for information under the exchange; 

(iii) will use its best endeavours to be in a position to receive the expanded criminal history information as soon as possible; and

(iv) when it is in a position to receive the expanded criminal history information, will notify CrimTrac and interstate police services in writing of that fact; and

8.4.2. interstate police services will not supply the expanded criminal history information or circumstances information to the unit until the unit notifies CrimTrac and interstate police services it is in a position to receive the information. 

Variation or amendments

8.5. This memorandum may be varied, amended or terminated with the written consent of all parties. 
Withdrawal

8.6. A party may withdraw from this memorandum by giving at least two month’s notice in writing to the other parties stating the date on which the withdrawal will be effective.
8.7. A participating screening unit, after consulting its relevant party, may decide at any time that the screening unit will no longer participate in the exchange and, if so, the screening unit will notify CrimTrac and police services in writing of the decision, and its relevant party will notify the other parties in writing of the decision. 

8.8. If a party withdraws from this memorandum, the memorandum will continue in force in relation to the remaining parties.   
Duration 

8.9. The memorandum and the exchange will be in effect for the duration of the commencement period.

Monitoring and dispute resolution

8.10. During the commencement period:

8.10.1. the project implementation committee will monitor and facilitate the operation of the exchange generally, and, specifically, as it relates to participating screening units; and

8.10.2. the National Police Check Service Operations Advisory Committee (“NOAC”), consisting of the heads of police services’ criminal history information units, will monitor and facilitate the operation of the exchange as it relates to police services.

8.11. Where an issue arises among or between participating screening units or police services or CrimTrac (together, “agencies” for this clause) in relation to any matter covered in the memorandum, the agencies involved will discuss and attempt to resolve the issue. Where the agencies are unable to resolve the issue, one of the agencies involved may refer the issue to the project implementation committee. Where the project implementation committee is unable to resolve the issue, and if the committee considers it appropriate, it may refer the issue to COAG Senior Officials and, ultimately, COAG for resolution. 

8.12. The parties agree that it is desirable that the proposed intergovernmental agreement on permanent arrangements for the exchange referred to in Part 10 should set out revised provisions for monitoring and facilitating the operation of the exchange and dispute resolution. 

9. Evaluation 

9.1. Within three months of the conclusion of the exchange’s initial 12 months, the project implementation committee will: 

9.1.1. evaluate the scope, efficacy and cost of the exchange during the exchange’s initial 12 months; and

9.1.2. prepare for COAG’s consideration a report on the project implementation committee’s evaluation.

9.2. In undertaking the evaluation and preparing the report, the project implementation will consider such matters as:

9.2.1. the extent to which participating screening units requested criminal history information; 
9.2.2. in response to the requests, the extent to which the various categories of expanded criminal history information is estimated to have been supplied from interstate police services in response, and the utility of the information to participation screening unit’s decision making about whether a person poses a risk of harm to children;

9.2.3. the extent to which participating screening units requested circumstances information and, to the extent the data is available, the reasons for the requests; 

9.2.4. in response to the requests, the extent to which circumstances information relating to the various categories of expanded criminal history information was supplied from interstate police services, and the utility of the information to participation screening unit’s decision making about whether a person poses a risk of harm to children;

9.2.5. the costs of the exchange to police services supplying, and participating screening units receiving, the expanded criminal history information and circumstances information;

9.2.6. the appropriateness of the system of fees for circumstances information and whether alternative, more equitable and efficient funding arrangements for the provision of circumstances information interjurisdictionally exist; 

9.2.7. how any other aspects of the exchange’s operation could be improved;

9.2.8. permanent arrangements for governance, monitoring the operation of the exchange and dispute resolution;

9.2.9. the appropriateness of continued ministerial oversight of the exchange by COAG and whether alternative ministerial oversight options are preferable; 

9.2.10. specifically, the statistical and other information collected by participating screening units under clause 4.16, and any statistical and other information received in responses to requests of CrimTrac and police services for information relating to the operation of the exchange or to the operation of employment screening generally; and

9.2.11. any other matter:

(i) suggested by the contents of this memorandum;

(ii) suggested by the contents of the October 2008 Scoping Study and Implementation Plan prepared for COAG by the COAG working group on the exchange; or

(iii) that the project implementation committee considers relevant.

9.3. The report will either:

9.3.1. be accompanied by a draft of the proposed intergovernmental agreement on permanent arrangements for the exchange referred to in Part 10; or 
9.3.2. make recommendations about desirable content of the proposed intergovernmental agreement, and be written in a manner that would inform the preparation of the proposed intergovernmental agreement.  

10. Proposed intergovernmental agreement on permanent arrangements

10.1. It is the intention of the parties that upon receipt of the evaluation report the parties will prepare an intergovernmental agreement, for signature of First Ministers at COAG, that will replace this memorandum and provide for arrangements for the operation of the exchange on a permanent basis (the “proposed intergovernmental agreement on permanent arrangements for the exchange”). 
Schedule 1
The participation requirements 

The requirements with which participating screening units must comply to participate in the exchange are as follows. 

(a.) The participating screening unit has a legislative basis for screening of persons working or seeking to work with children, which specifically enables consideration of information available through the exchange.

(b.) The participating screening unit must use the expanded interstate criminal history information only for the purposes of child-related employment screening. 

(c.) The participating screening unit is prohibited from—and, where appropriate, subject to penalty for—disclosing the interstate expanded criminal history information beyond the screening unit or to persons not performing functions relevant to criminal record employment screening for child related work. However, disclosure of the expanded criminal history information to tribunals, courts or authorities undertaking reviews of decisions of the participating screening unit for the purpose of facilitating a review is an acceptable disclosure. 

(d.) Notwithstanding participation requirements (b) and (c) above, it is acknowledged that, in exceptional circumstances, the participating screening unit may be under statutory obligations to use or disclose the interstate expanded criminal history information for the protection of a particular child or class of children, as part of a legislated child protection function. Such statutory obligations and disclosure pursuant to them are consistent with this memorandum.

(e.) If a participating screening unit undertakes screening with both (i) a child safety screening element and (ii) a general employment suitability or probity screening element (many teacher registration and accreditation authorities fit this category), there is appropriate legislation or business rules in place to ensure that the interstate expanded criminal history information is used only to screen risks to the safety of children, and not for general employment suitability or probity screening.

(f.) The participating screening unit has a risk assessment and decision-making framework pertaining to child-related employment screening that is: (i) evidence-based, to the extent possible in light of the requirements of the governing legislation; and (ii) documented, and supported by business rules and tools. 

(g.) The participating screening unit has appropriately skilled staff to make assessments about risks to children’s safety suggested by applicants’ criminal histories. “Appropriately skilled” includes having appropriate qualifications, experience or standing to make the assessment. 

(h.) The participating screening unit obtains the written consent of the individual which records that the individual understands that the employment screening will involve the provision of the expanded criminal history information, including information from other jurisdictions and information about the circumstances of the convictions or charges. For this purpose, the project implementation committee has settled the model principles that participating screening units’ consent forms will reflect. The model principles are contained in Schedule 3 to the memorandum. 

(i.) The participating screening unit has a scheme that reflects the principles of natural justice. In particular, where there is an intention to make an adverse decision about an individual on the basis of criminal history information received through the exchange, the screening unit, tribunal or authority is required by legislation or policy to:

· disclose the criminal history information to the individual;

· allow the individual a reasonable opportunity to be heard; and 
· consider the individual’s response before finalising the decision.
However, where a jurisdiction has determined that certain information will result in an individual’s automatic exclusion from child-related employment, the right to be heard may be limited to a challenge to the accuracy of the records.
(j.) The participating screening unit must comply with Commonwealth, State and Territory privacy
 and human rights legislation where relevant. 

(k.) The participating screening unit must comply with records management legislation within their jurisdictions that determines information management, storage, retention and destruction requirements. 

Schedule 2
Participating screening units
The child related employment screening units
 that will participate in the exchange are:

(a)
the Commission for Children and Young People constituted by the Commission for Children and Young People Act 1998 (NSW);

(b)
an approved screening agency under the Commission for Children and Young People Act 1998 (NSW);
(c)
the Secretary to the Department of Justice as mentioned in the Working with Children Act 2005 (Vic);

(e)
the chief executive officer as mentioned in the Working with Children (Criminal Record Checking) Act 2004 (WA);
(f)
the Screening Authority established under the Care and Protection of Children Act (NT), section 196;

(g)
the Commission for Children and Young People and Child Guardian constituted by the Commission for Children and Young People and Child Guardian Act 2000 (Qld); 
(h)
the Queensland College of Teachers as mentioned in the Education (Queensland College of Teachers) Act 2005 (Qld); and

(i)
any child related employment screening units that the parties, under Part 7 of this memorandum, agree may participate in the exchange in the future and that the parties add to this schedule.

Schedule 3
Model consent principles
The following model consent principles were agreed by the project implementation committee in September 2009 as the model principles that participating screening units’ consent forms will reflect. Participating screening units may tailor the wording as appropriate to their situation.

The following principles must be included in the consent model:

1. A declaration that the name provided is true and correct;

2. All names and aliases have been disclosed;

3. The applicant has read the contents of any instructions and/or guidelines associated with the application;

4. The applicant provides consent to the screening unit to obtain from the police, courts, prosecuting authority or other authorised agency and for the police, courts, prosecuting authority or other authorised agency to disclose to the screening units ANY information for the purposes of assessing the applicants’ suitability to work with children;

5. A description of the type of information which may be obtained;

The following model consent is provided as a guide to wording that suitably captures the above principles: 

I......(Full Name of Applicant).........declare:

· I am the applicant named in this form.  All information and identification documents provided for this application are true and correct;

· I have not omitted any names or aliases that I use or have used in the past;

· I have read the contents of this form, and any application guidelines/instructions provided;

· I understand that providing false or misleading information may be an offence / or may result in a decision to reject my application;

· I consent to (insert name of screening authority) obtaining ANY information from any police, court, prosecuting authority or other authorised agency and for the police, courts, prosecuting authority or other authorised agency to disclose ANY information, for the purposes of assessing my suitability to work with children;

· The information obtained includes but is not limited to details of convictions and pending or  non conviction charges or circumstances information relating to offences committed or allegedly committed by me, regardless of when and where the offence or alleged offence occurred.

The following is provided as a guide to the wording of additional clauses which are optional if relevant to the particular screening agency:

· I acknowledge that any information obtained as part of the check may be used by Australian police agencies for law enforcement purposes; including the investigation of any outstanding criminal offences where the sharing of information is permissible within the laws of that State/Territory;

· In consideration of carrying out my request, I hereby release and agree to fully indemnify officers of the CrimTrac Agency, all Australian police agencies and the Commonwealth, States and Territories of Australia, its servants and agents against all actions, suits, proceedings, causes of actions, costs, claims and demands whatsoever which may be brought or made against it or them by me or by any body or person by reason of or arising out of the release of such Information;

· I hereby consent to ongoing checks of the records held by the police, courts, prosecuting authorities and other authorised agencies relative to me from time to time whilst my Working with Children Check remains in force.  While I understand that I am at liberty to withdraw my consent for ongoing checking at any time I also understand that I will not be able to continue in my working with children role as a result of withdrawal of this consent. 

Schedule 4
Circumstances information - Fees payable and billing guidelines

Schedule 4, Part 1 – Fees payable for circumstances information
Police services have assessed their costs of locating, retrieving and sending circumstances information and, based on those costs, have set the fees for supplying circumstances information to participating screening units (only payable by interstate participating screening units) as follows:

· $37 if the information is held by the AFP (in relation to Australian Capital Territory or Commonwealth offences or alleged offences); 
· $30 if the information is held by NSW police; 
· $42 if held by Victoria police; 
· $36 if held by Western Australian police; 
· $25 if held by South Australian police; 
· $28 if held by Northern Territory police, higher if retrieval takes more than 30 minutes; 
· $36 if held by Tasmanian police; and 
· in relation to circumstances information held by Queensland police, the fee for an interstate participating screening unit is the same as the fee set by the screening unit’s respective police service for the interstate supply of circumstances information. 

Police services advise that GST is not applicable to the fees. 
Schedule 4, Part 2 – Billing guidelines for circumstances information
Unless the relevant participating screening unit and interstate police service agree to alternative arrangements or agree to modify these guidelines, the following three guidelines apply to police services billing of participating screening units for supplying circumstances information:

A. The supplying police service will invoice the requesting interstate participating screening unit for circumstances information, if any, supplied during the previous calendar month.

B. The fee will apply to circumstances information relating to each offence or alleged offence, unless the relevant police prosecution brief covers more than one offence or alleged offence for which circumstances information is sought, in which case one fee will apply.

C. Disputes about charging or billing will be settled between the supplying police service and the requesting interstate participating screening unit.
The Parties have confirmed their commitment to this agreement as follows: 

	Signed for and on behalf of the

 Commonwealth of Australia by 

___________________________________
Mr Terry Moran 

Secretary 

Department of the Prime Minister and Cabinet 

26 November 2009 

	Signed for and on behalf of the State of New South Wales by 

________________________________ 

Mr John Lee 

Director General

Department of Premier and Cabinet (NSW)
26 November 2009 
	Signed for and on behalf of the State of Victoria by 

_______________________________ 

Ms Helen Silver 

Secretary

Department of Premier and Cabinet (Vic)

26 November 2009

	Signed for and on behalf of the State of Queensland by 

________________________________ 

Mr Ken Smith 

Director General

Department of the Premier and Cabinet (Qld)

26 November 2009 


	Signed for and on behalf of the State of Western Australia by 

_______________________________ 

Mr Peter Conran

Director General

Department of the Premier and Cabinet (WA)

26 November 2009 

	Signed for and on behalf of the State of South Australia by 

________________________________

Mr Chris Eccles 

Chief Executive

Department of the Premier and Cabinet (SA)

26 November 2009
	Signed for and on behalf of the State of Tasmania by 

_______________________________

Mr Rhys Edwards 

Secretary

Department of Premier and Cabinet (Tas)

26 November 2009 



	Signed for and on behalf of the Australian Capital Territory by 

________________________________ 
Mr Andrew Cappie-Wood 

Chief Executive

Chief’ Minister’s Department 

26 November 2009
	Signed for and on behalf of the State of Northern Territory by 

_______________________________ 

Mr Mike Burgess
Chief Executive 
Department of the Chief Minister 

26 November 2009 




�   The Information Privacy Principles under the Commonwealth’s Privacy Act 1988 cover: the manner and purpose of collection of personal information (Principle 1); solicitation of personal information from individual concerned or generally (2 and 3); storage and security of personal information (4); information relating to records kept by record-keeper (5); access to records containing personal information (6); alteration of records containing personal information (7); record-keeper to check accuracy etc of personal information before use (8); personal information to be used only for relevant purposes (9); limits on use of personal information (10); and limits on disclosure of personal information (11). Other jurisdictions’ privacy schemes replicate or reflect these principles.


� 	For the purposes of this memorandum, a mere change in the name of a unit listed above does not affect the unit’s continued participation in the exchange. 
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