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Introduction

The Queensland Legislation Handbook outlines relevant

policies, recommendations, information, and procedures
for the making of law in the form of Acts of Parliament or

subordinate legislation.

The Queensland Legislation Handbook is part of the
Governing Queensland suite of handbooks that supplies
information about:

¢ the roles of Cabinet and the Executive Council

(Queensland Cabinet Handbook and Queensland

Executive Council Handbook

e the roles and responsibilities of ministers and ministerial
staff (Queensland Ministerial Handbook)

e the processes of drafting and approving laws
(Queensland Legislation Handbook and Parliamentary
Procedures Handbook).

The Queensland Legislation Handbook is particularly
designed to help departmental policy or instructing

officers work effectively with the Office of the Queensland
Parliamentary Counsel (OQPC). This handbook outlines what
is needed in drafting instructions for Acts of Parliament and
subordinate legislation. Various other procedures associated
with developing legislation are also included.

0QPCis responsible for drafting all Queensland government
Bills and subordinate legislation (except exempt subordinate
legislation) and drafts private members’ Bills as required.

0QPC also drafts government and private member
amendments for use during Parliament’s consideration of a
Bill. In providing these services, OQPC provides advice on
alternative ways of achieving policy objectives and on the
application of fundamental legislative principles.

This handbook is mainly about the production of government
legislation and, for the sake of simplicity, only occasionally
mentions the preparation of legislation for private members.

The Legislation website at www.legislation.gld.gov.au
provides information about the publication of legislation

and related legislative information by OQPC.

Correspondence about The Queensland Legislation
Handbook should be addressed to:

The Parliamentary Counsel
Office of the Queensland Parliamentary Counsel
PO Box 15185, City East, Qld 4002 Australia

Alternatively, email comments to:

legislation.queries@ogpc.qgld.gov.au.

The Queensland Legislation Handbook can be accessed
via the Department of the Premier and Cabinet’s website
at www.premiers.gld.gov.au in the Publications section
www.premiers.gld.gov.au/publications.aspx).
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1 Context of legislation

This chapter considers legislation in its
broadest context.

1.1 Legislation and the general law

Legislation is written against the background of the general
law. The general law is the law that exists apart from
legislation. The general law consists of the common law and
the principles of equity, which are applicable in Queensland
because of its history as a colony of the United Kingdom. The
general law emerged from the history of the United Kingdom
and did not rely on laws made by Parliament for its existence.

The general law is commonly referred to as judge made

law because it is found in decisions of judges on particular
cases brought before them. However, generally speaking,
the contemporary role of a judge is essentially to declare the
existing general law, not to make new law.

In Australia, only a Parliament may make legislation or
authorise the making of legislation. However, because
judges have the role of applying the laws of interpretation,
if there is a dispute about the meaning of legislation, the
judges decide the dispute.

1.2 Why legislation is needed

Under the general law, a person may obtain rights or

be subject to obligations because of a particular legal
relationship with another person. The relationship may
arise because of agreement or because of a document made
by a person conferring a power over the person’s property
on another person. It may be a legal relationship found

to exist because of a civil wrong committed by a person.
These relationships are essentially narrow in their ambit and
can not be unilaterally created under the general law for all
citizens or for all citizens of particular classes.

Only legislation, properly authorised and made, can
unilaterally create or change rights and obligations of
citizens generally, or change or affect the operation of the
general law.

Legislation may also be an option chosen to present a
policy in a particularly powerful way or to create a state of
affairs that can only be further changed or brought to an end
by legislation.

1.3 How legislation operates on a matter
Legislation may have its effect for a matter by:

e directly deciding the matter

e authorising someone else, that is, delegating the power to
someone else, to make a law about the matter or decide
the matter.

Legislation may incorporate another document by reference,
whether or not the other document is itself legislation.
Legislation may empower someone to make an instrument
that is given effect to under the law. The instrument may

be legislative in character or it may be administrative in
character. The significance of its legislative or administrative
character depends on the particular context.

The scheme of a particular piece of legislation consists of the
directly applicable rules of conduct set out in the legislation
and the way the legislation operates through other laws,
legislation, documents, instruments and decisions. The way
a scheme is constructed can depend on convenience of
presentation, on practicality or on principles about the
appropriateness of levels of power being used or delegated.

1.4 The power of the Parliament
of Queensland

1.4.1 The plenary power

The Parliament of Queensland is authorised to make laws
for the peace, welfare and good government of Queensland
(Constitution Act 1867, section 2). This is a plenary or full
power. However, the power is subject to the limits and
guarantees found in the Commonwealth Constitution.

Most of Queensland’s State constitutional framework is
now set out in the Constitution of Queensland 2001. This Act
consolidates much of Queensland’s original constitutional
legislation and contains signposts to constitutional
legislation that was not consolidated in the Act because

of procedural requirements.

The Parliament of Queensland consists of the Queen and the
Legislative Assembly. Queensland is the only jurisdiction

in Australia that does not have an upper house, with the
Queensland Legislative Council having been abolished in
1922. In Queensland, the Queen’s role in the Parliament is
performed by the Governor.

The Parliament of Queensland Act 2001 deals with the
machinery of the Parliament of Queensland. Generally,
legislation applying in Queensland must be made by,
or authorised by, the Parliament of Queensland.

Commonwealth legislation also applies in Queensland and
legislation of other Australian jurisdictions may apply in
Queensland if it has extraterritorial effect. Very occasionally,
older legislation of New South Wales and the United Kingdom
may apply because of Queensland’s colonial history.
Relevantly, the Australia Act 1986 (Cwlth and UK), section 1
provided that no Act of the Parliament of the United Kingdom
passed after the commencement of the Australia Act extends
to the Commonwealth, a State or a Territory.
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1.4.2 Extraterritorial application of the
plenary power

The plenary power can even have an effect outside
Queensland if there is a sufficient connection with
Queensland. Under the Australia Act 1986 (Cwlth and UK),
section 2(1), the legislative powers of the Parliament of each
State include full power to make laws for the peace, order
and good government of that State that

have extraterritorial operation.

An important example of general provisions that have
extraterritorial effect concerns the criminal law.

Sections 12(2) to (4), 13, and 14 of the Criminal Code apply
Queensland criminal law to acts or omissions, and persons,
outside Queensland if the preconditions expressed in

the relevant section that connect the acts or omissions,
and persons, to Queensland are met.

Also, the application of criminal law offshore from
Queensland is dealt with by a cooperative scheme of
legislation that relies on the extraterritorial power. Under
this scheme, Australian jurisdictions have combined

their extraterritorial powers to enact laws in the same

terms applying the substantive criminal law of each State
offshore from each State. The application of the laws of
criminal investigation, procedure and evidence is also
dealt with by the scheme. Provision is also made for an
intergovernmental agreement dividing responsibility for
administering and enforcing the law relating to maritime
offences. See the Crimes at Sea Act 2000 (Cwlth), the Crimes
at Sea Act 2001 (Qld) and corresponding legislation in other
Australian jurisdictions.

For additional power to apply State law offshore, see the
material about the offshore settlement under chapter 1.4.3.

1.4.3 Relationship with the Australian Constitution

The Queensland Parliament’s plenary power is subject to the
Australian Constitution. Under the Australian Constitution
only the Commonwealth Parliament may make laws about

a particular list of matters. Also, in relation to another list

of matters, if the Commonwealth Parliament makes a law,
the law overrides a State law on the same matter, and the
State law is invalid to the extent it is inconsistent with the
Commonwealth law.

Also, there are Commonwealth Acts that confer

jurisdiction, rights and power on the state, subject to those
Commonwealth Acts. For example, in a legislative framework
commonly referred to as the ‘offshore settlement’, the two
Commonwealth Acts mentioned below confer jurisdiction,
rights and powers on the State in relation to offshore
matters. The information set out in the next column is
indicative only, and the relevant Acts must be read carefully
to understand the limitations placed on the State by the
Commonwealth Acts.

Coastal Waters (State Powers) Act 1980 (Cwlth)

This Commonwealth Act extends the legislative power of the
State to the making of laws having effect offshore from the
State and beyond the territorial limits of the State.

Coastal Waters (State Title) Act 1980 (Cwlth)

This Commonwealth Act directly vests in the State right and
title to property in the sea-bed, and the space above the
sea-bed, offshore from the State and beyond the territorial
limits of the State.

The Queensland Parliament has, in the Acts Interpretation
Act 1954, part 12, formally exercised power under the Coastal
Waters (State Powers) Act 1980 (Cwlth). This follows previous
reliance on the declaration in the Acts Interpretation Act
1954, section 9(1)(a).

1.5 How Parliament makes legislation or
authorises the making of legislation

1.5.1 Act of Parliament

The Parliament of Queensland makes legislation or
authorises the making of legislation by enacting an Act.

This means the Legislative Assembly passes a Bill for the Act
and the Bill is given royal assent. On assent the Bill becomes
an Act.

All persons are required to take note of, and comply with,
an Act. If, according to its terms, a provision applies to

a person, the person and all other persons may rely on,
or are bound by, the provision.

An Act is essentially a sequence of provisions containing
statements and rules.

1.5.2 Subordinate legislation

Generally speaking, subordinate or delegated legislation is
legislation authorised by (made under) an Act of Parliament.
This type of legislation can be made if the Parliament, by an
Act, delegates the authority to make subordinate legislation
to another body or person.

In Queensland, particular instruments made under Acts

are ‘subordinate legislation’. If an Act gives an instrument
this label, the instrument must be tabled in the Legislative
Assembly and can be disallowed by it. Subordinate
legislation is a special subcategory of statutory instruments.

The most familiar example of subordinate legislation is a
regulation made by the Governorin Council.

Chapter 6.1 gives more information about types of
subordinate legislation.
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1.6 Information about the following chapters

1.6.1 Act of Parliament

The appendix is a flow chart describing the process for
making an Act of Parliament. The major stages shown on
the flow chart correspond with chapters of this handbook
as follows:

Appendix flow Corresponding chart stages
chapters of handbook

Policy development Chapters 2 and 7

The draft Chapter 3

The parliamentary Chapter 4

process

Royal assent Chapters

1.6.2 Subordinate legislation

Chapter 6 of this handbook considers issues relevant to the
development of subordinate legislation.

The information in chapter 3 about the drafting process,
especially the information on the roles of instructing
officer and drafter, also applies in the subordinate
legislation context.

The consideration of fundamental legislative principles in
chapter 7 includes issues specific to subordinate legislation.

1.7 Glossary

A glossary of terms commonly encountered in the
Queensland legislative context is located at the end of
this handbook.
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2 Policy development of a government Bill

This chapter considers the policy information
needed to draft a government Bill. For more
information about policy development,

see The Australian Policy Handbook,* and

for information about the drafting process,
see chapter 3 of this handbook.

2.1 The nature of policy

‘Policy’ is defined in various ways, including as a statement
of government intent (see The Australian Policy Handbook).?

Policy may give rise to legislation if it needs to be declared
or enforceable or, on rare occasions, if its presentation

as legislation has significance. For example, the Carers
(Recognition) Act 2008, in section 8, expressly states that
it does not create legal rights.

2.2 Is a new law needed?

Policy may be implemented in many ways that may or may
not require legislation. For example, it may be preferable to
make agreements or industry codes of practice to implement
a policy. There must be significant reasons before choosing
to implement a policy through an Act of Parliament.

These reasons may include:

e existing rights and obligations must be modified and
this may only be done effectively by intervention of
the Parliament

e permanency is necessary for the policy being implemented
and this may only be achieved by an Act of Parliament

e the high level of importance given to the policy by the
government means that an Act of Parliament is the
appropriate way to present the policy to the community.

The following matters usually suggest that an Act should not
be used to implement policy:

e the policy does not modify existing rights and obligations
e the policyis purely administrative in character

e the policy is not of sufficient significance to justify it being
given permanency in an Act of Parliament.

The Queensland Cabinet Handbook requires that an
Authority to Prepare a Bill submission needs to include
justification about why legislation is required. Ensuring
legislation is appropriately justified and proportionate to
the desired policy outcome is particularly important in the
context of the government’s target of reducing the regulatory
burden on businesses and the community by 20 per cent
overall by 2018. More information on this target and the
initiatives the government is implementing to meet it may be
found on the Office of Best Practice Regulation’s website at

www.qca.org.au/obpr/rbr/.

It is advisable to consult with OQPC before Authority to
Prepare approval is sought to ensure possible alternatives
to legislation are identified and, if legislation is necessary,
to ensure the regulatory burden is minimised, having regard
to the required policy outcomes and the principles

of good legislation.

2.2.1 Regulatory best practice principles

In developing a regulatory proposal, agencies must consider
the Council of Australian Governments’ Principles of Best

Practice Regulation (www.finance.gov.au/obpr/proposal/

coag-requirements.html).

These regulatory best practice principles are embedded

in the government’s regulatory impact statement (RIS)
system established by guidelines approved by the Treasurer.
The RIS system applies to the development of primary and
subordinate legislation and quasi-regulation.

The Office of Best Practice Regulation in the Queensland
Competition Authority has a focus on regulatory activities
generally and, in particular, provides advice, assistance and
training on the RIS process, including advice as to whether
a RIS is required in a particular case. For more information,

see www.qca.org.au/OBPR.

The Queensland Cabinet Handbook contains further
information about the regulatory best practice principles,
and requires that a submission proposing a regulatory option
demonstrate consideration of the principles.

2.3 Does the State have power to make
the law?

The State has very wide powers to make laws, including laws
having extraterritorial effect if some connection with the
State can be established, but the State’s powers are subject
to the Australian Constitution. See chapter 1.4 for more
information on the Parliament’s power.

2.4 Bill or subordinate legislation?

A Billis an expression of government policy and should
clearly deal with all matters of importance for the
implementation of that policy. Matters of detail and matters
likely to experience frequent change, for example fees,
should generally be contained in subordinate legislation

or authorised by the Governor in Council, a ministerora
chief executive.
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2.5 Portfolio Bills

Ministers often find it convenient to deal with amendments
to a number of Acts they administer in a portfolio Bill.
Portfolio Bills are particularly useful for the housekeeping
amendments necessary to keep Acts up to date and for minor
policy change. Nevertheless, it is open to a minister to use

a portfolio Bill to introduce a range of new policy initiatives
across a range of portfolio Acts, or to introduce a single
significant policy change requiring the amendment of a
number of Acts.

2.6 Sponsoring a Bill

Ministers generally sponsor Bills, but any member of the
Legislative Assembly may sponsor a Bill.

2.7 Role of policy or instructing officers

A policy or instructing officer from the relevant department
has the day-to-day responsibility for the development of a
government Bill. During the development stage, the officer
must gain a full understanding of what the proposed Bill is
intended to achieve. The officer must become thoroughly
familiar with the proposal’s detail and its interaction with
other laws. The officer must be ready to brief ministers about
any difficulties in achieving policy objectives and to assist or
appear before the relevant portfolio committee. The officer’s
role is more fully considered in chapter 3.4.

2.8 Establishing a practical timetable

Well-drafted laws are generally not conceived and drafted
within a short period of time. A Bill, particularly a large,
complex or controversial Bill, can take a long period

to complete.

It may take a year or more for the policy for a medium-sized
Bill to be developed (that is, from being originally conceived
to obtaining Cabinet’s approval to prepare the Bill). Large,
complex or controversial Bills may take a very long time.
While it may be a relatively swift task to identify the broad
parameters of a Bill, it is a much lengthier task to identify
the detail of a Bill in a way that ensures its objectives are
achieved in a practical, effective and efficient way.

In establishing a timetable for putting into place a new
legislative scheme, sensible provision must be made for
every step of the process. This involves consideration of
realistic time periods for:

e initial development of policy

e consultation, both within and outside government,
as required (in particular as required by The
Queensland Cabinet Handbook) and as otherwise
considered appropriate

e departmental and ministerial approval of the Cabinet
Authority to Prepare a Bill submission, including
preparation of the drafting instructions for the Bill

e (Cabinet approval of the Authority to Prepare a
Bill submission

e drafting
¢ final consultation

e final drafting and preparation of the Bill for introduction,
including preparation of the explanatory notes for the Bill

e departmental and ministerial approval of the Cabinet
Authority to Introduce a Bill submission

e Cabinet approval of the Authority to Introduce a
Bill submission

e passage through the Parliament, including referral to a
portfolio committee for examination for a period up to
six months

e subsequent commencement and implementation.

Provision of appropriate periods of time for all of these steps
is essential for the effective and efficient progressing of the
legislative scheme.

Experience suggests that, unless a Bill is given particular
priority, the following time periods are realistic indicators of
the time requirements for the drafting components of a Bill:

e for a small Bill (20 pages or less)—three months
e fora medium Bill (21-90 pages)—six months

o fora large Bill (over 9o pages)—12 months.

In allowing sufficient time for the drafting of the Bill, it must
also be remembered that the priority given to the drafting
of the Bill depends on the Bill’s priority at a whole-of-
government level.

Drafting time also depends heavily on the quality of the
drafting instructions. Detailed, well-considered drafting
instructions will repay the initial cost of time and resources
in their preparation by minimising the drafting time needed
to produce a final draft (see chapter 3).

Well-drafted laws, which can be expected to result from

an appropriate preparation period, bring other rewards to
government and the community generally. They are more
easily understood and offer certainty in their application.
This generally attracts a higher level of compliance because
people better understand what the law requires of them.

It also leads to less frequent litigation and less of a burden
on the court system.

2.9 Obtaining appropriate advice

The preparation of well-drafted legislation requires input
from skilled, experienced professionals. At the development
stage, the carriage of the matter will generally be given to

an experienced policy or instructing officer. That officer

will routinely seek the input of skilled persons from other
areas of the relevant department and, in appropriate cases,
the specialist skills of a consultant.

The Queensland Legislation Handbook Governing Queensland

page 8



Within the officer’s department, there may be an internal
policy or legal services unit that is able to provide advice
from a departmental perspective.

Outside the officer’s department, a number of central
agencies may provide whole-of-government advice, some of
which are listed below:

e The Department of the Premier and Cabinet’s Policy
Division provides whole-of-government policy advice
on a wide range of matters including, for example,
the development of sound legal frameworks that help
government achieve its policy objectives.

® OQPC provides advice on the application of fundamental
legislative principles, whether legislation is necessary and
alternative ways of achieving policy objectives and other
legislative issues that arise.

e The Department of Justice and Attorney-General provides
advice on offences, on powers of police and other
State officials, and on interaction with Commonwealth
corporations legislation (see sections 2.11.4 and 2.11.14).

e The Crown Solicitor and other legal teams within
Crown Law provide general and specialist legal advice,
particularly on any matter affecting the state’s liability.

e The Solicitor-General also provides legal advice,
particularly on constitutional matters.

e The Office of Best Practice Regulation in the Queensland
Competition Authority is the central point of contact
for advice, guidance and training about reducing the
regulatory burden and about the government’s RIS system.

e The Treasury Department also provides advice on financial
matters and National Competition Policy issues.

Obtaining appropriate advice at the development stage often
removes difficulties that might mean the difference between
gaining or not gaining Cabinet support for the objective.

It should also be noted that The Queensland Cabinet
Handbook includes specific requirements for consultation
with other departments and committees and the community.
Some of these requirements are mentioned in chapter 2.12.

2.10 Considering fundamental
legislative principles

Policy and legislative development should always occur
within the broader framework of the principles of good
legislation, including the fundamental legislative principles.

Fundamental legislative principles need to be considered

in policy development for a government Bill. Fundamental
legislative principles are the principles relating to legislation
that underlie a parliamentary democracy based on the

rule of law (Legislative Standards Act 1992, section 4(1)).

The principles include requiring that legislation has sufficient
regard to the rights and liberties of individuals and the
institution of Parliament.

Chapter 7 deals separately with this topic.

2.11 Considering human rights

The Human Rights Act 2019 requires all Bills introduced in
the Legislative Assembly to be accompanied by a Statement
of Compatibility stating whether, in the opinion of the
member introducing the Bill, the Bill is compatible with
human rights and explaining the nature and extent of any
incompatibility. Similarly, all subordinate legislation must
be accompanied by a Human Rights Certificate. Human
rights should therefore be con-sidered early in the policy
development process for any legislative proposal.

Further guidance about how to address human rights when
developing policy and legislation can be found in chapters
3.5.2, 4.5 and 6.12 of this handbook and on the Queensland
Government Human Rights Portal: https://www.forgov.gld.
gov.au/humanrights .

2.12 Other matters needing consideration
for thorough policy development

2.12.1 General application provisions

Generally

Legislation tends to be expressed as applying generally to
all persons and things. This is sufficient for the vast majority
of legislative purposes. However, there are some occasions
when it may be necessary to make overarching statements
about the application of the whole legislation. For example,
an issue may arise about whether the legislation is to bind
the State or another Australian body politic, or whether the
legislation is to have extraterritorial effect.

Binding on the State or another Australian
body politic

The instructing department must specifically consider and
address whether or not the Bill is to bind the State (and
the other states and the Commonwealth). The Queensland
Cabinet Handbook requires that this matter be specifically
addressed in the Authority to Prepare a Bill submission.

In Queensland, the Acts Interpretation Act 1954, section 13
provides that an Act does not bind the State unless express
words are included for that purpose. However, clarity is
required in legislation and case law suggests that the issue
should be dealt with expressly or by necessary implication in
each Act.

The state’s ability to bind the other states and the
Commonwealth is limited. For example, the Australian
Constitution, section 114 provides:

A State shall not, without the consent of the Parliament
of the Commonwealth, ... impose any tax on property of
any kind belonging to the Commonwealth ...

If an ability to bind the Commonwealth or the other states
to achieve a particular outcome is essential, legal advice on
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the validity of the proposal should be obtained at the earliest
possible stage.

Extraterritorial application

If the nature of the legislation is such that the
implementation of its policy will require persons and events
outside the State to be covered by the legislation, then it is
essential that this is made clear in the legislation.

The Criminal Code, sections 12(2) to (4), 13, and 14

and the Crimes at Sea Act 2001 seek to ensure that the
substantive criminal law of Queensland has an appropriate
extraterritorial application.

However, other aspects of legislation may also require
specific application to persons and circumstances outside
the State generally or require provisions making it clear the
legislation has effect offshore under the offshore settlement
(see chapter 1.4.).

2.12.2 Commencement and expiry

An Act commences on the date of assent unless the Act
expressly provides otherwise (Acts Interpretation Act 1954,
section 15A). Often, an Act will include specific arrangements
forits commencement, for example by specifically stating

a commencement date for the whole Act or for particular
provisions of the Act, or by providing for the commencement
of the Act or particular provisions of the Act on a day to be
fixed by a proclamation.

An Act or provision of an Act that has not commenced
within one year of the assent day automatically commences
on the next day, although a regulation may extend the
period of one year by a further maximum period of one year
(Acts Interpretation Act 1954, section 15DA). Legislation
may not be commenced in a way that results in it having an
effect different to that which Parliament intended when the
legislation was enacted.

For practical reasons, the timetable for the commencement
of provisions of an Act should be known at the earliest
possible stage. If possible, the timetable for commencement
should be stated in the Bill instead of being left to
proclamation. Overlapping, complex, delayed and
excessively separated commencement of provisions can
make it difficult to understand what is the applicable law

at a particular time.

The timely, efficient and accurate preparation of reprints
of legislation also requires that the timing of the
commencement of legislation be known as soon as
possible and be kept as simple as possible.

Occasionally, because of particular policy considerations,
Acts provide for their own expiry at some specified future
time. This is referred to as a sunset clause. Expiry provisions
are seen more frequently in subordinate legislation, usually
arising out of the declaratory or transient nature of some
subordinate legislation.

There are no statutory or other arrangements requiring
0OQPC to warn departments of the forthcoming automatic
commencement of any Act or provision of an Act. Nor are
there arrangements for warning of the forthcoming expiry
of any Act. OQPC is required to give advice about the
forthcoming expiry of subordinate legislation, but only in
the context of staged automatic expiry under the Statutory
Instruments Act 1992.

2.12.3 Consequential amendments

Research should be conducted on the impact of the proposed
Act on existing legislation and other laws. All provisions of
Acts and subordinate legislation requiring amendment as a
consequence of the proposed Act should be identified.

2.12.4 Enforcement of provisions

A provision imposing a liability or obligation must make

it clear how the liability or obligation is to be enforced.

In particular, if it is proposed that a breach of a provision
creates a liability to a penalty, that should be made clear.
However, it may not be necessary or desirable to create

an offence if other legislation already covers the intended
offence. In particular, if the Criminal Code provides for an
offence, it is undesirable that another Act should erode its
nature as a comprehensive code by providing for the same
or essentially the same offence.

Appropriate provision needs to be made about the
enforcement process to be followed. For example, for the
prosecution of an offence, it should be clear whether the
prosecution is to be on indictment or to be dealt with in
summary proceedings.

Penalties in a Bill are presented as fines or, for more

serious offences, terms of imprisonment. Fines are generally
expressed as a specified number of penalty units. See the
Penalties and Sentences Act 1992, section 5 for the value of
a penalty unit. See that Act also for penalty options other
than imprisonment or a fine.

Penalties must be internally consistent and also consistent
with government policy and other legislation. They should
reflect the seriousness with which the Parliament views a
contravention of the provision to which the penalty attaches.
Offences that are dealt with summarily, that is, simple
offences, and indictable offences when dealt with
summarily, should not ordinarily carry a penalty greater

than two years imprisonment.

Penalties for a contravention of subordinate legislation
should generally be limited to not more than 20 penalty
units.3

In relation to enforcement matters generally, it should be
noted that The Queensland Cabinet Handbook requires that
the Department of Justice and Attorney-General be consulted
about legislative proposals involving the creation of new
offences or the giving of increased powers to police (see
also chapter 2.11.7) or other State officials, and proposals
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affecting court or tribunal processes or resources. It should
be noted, for example, that an increase in the maximum
penalty for an offence may have an effect on court resources
if that offence can no longer be dealt with summarily.

Depending on the nature of the legislation, it may

be necessary to make express statements about the
enforcement or non-enforcement of the legislation against
children. In preparing legislation, it may be necessary to
test the enforcement provisions in the legislation against
the Childrens Court Act 1992, the Youth Justice Act 1992,
the Police Powers and Responsibilities Act 2000 and other
legislation making special provision for children to gain
an understanding of whether the proposed enforcement
provisions are appropriate for children.

2.12.5 Forms

If forms are required for an Act, current legislative drafting
practice is generally to provide for the forms to be
administratively approved, rather than prescribed by the Act
or subordinate legislation.

Administratively approved forms are generally approved
by the chief executive of the department administering
the legislation. These forms can be amended quickly

if necessary.

Each administratively approved form is required to be given

a unique number and approval or the availability of the form
must be notified in the gazette (Acts Interpretation Act, s 48).
If a form is approved under an Act for a particular purpose,
the form may only require information or documents that are
reasonably necessary for this purpose (Acts Interpretation Act,
s 48A(4)). Further, if a form is approved under an Act, strict
compliance with the form is not necessary and substantial
compliance is sufficient (Acts Interpretation Act 1954,

s 48A(1)).

2.12.6 National Competition Policy

The Treasury Department is responsible for the coordination
of National Competition Policy implementation across
departments. All legislative proposals for Cabinet
consideration with competition policy implications

or financial implications should be the subject of
consultation with the relevant business group within the
Treasury Department.

For further information, policy or instructing officers should
refer to The Queensland Cabinet Handbook, and consult with
relevant officers in the Treasury Department.

2.12.7 Police powers

A principal objective of the Police Powers and
Responsibilities Act 2000 is to consolidate all powers relating
to police officers in one Act. Generally, any action to give
additional powers to police officers should be by amendment
of that Act.

2.12.8 Regulation-making power

The Statutory Instruments Act 1992, particularly in sections
21 to 31, provides for specific regulation-making powers.
For example, section 22 provides that, if an Act authorises
the making of statutory instruments, the power will include
a power to make a statutory instrument with respect to any
matter that is necessary or convenient for carrying out or
giving effect to the Act. If regulations are intended that go
beyond this power, it may be that additional regulation-
making powers need to be expressly stated in the Bill.

2.12.9 When Act operates

An Act has prospective operation, unless a contrary

intention appears. Retrospective operation of an Act

requires considerable clarity of objective and expression.

A retrospective operation is most easily accepted by a court
if it has a beneficial effect for members of the community
affected by the retrospectivity. If the intention is to have an
adverse effect operating retrospectively, the policy objectives
need to be particularly clear and capable of express provision
in the Act.

Achieving retrospectivity in the criminal law in particular
requires a considerable degree of express precision.
Retrospectivity is generally limited to matters of process
and other incidental matters.

2.12.10 Statutory bodies and statutory office holders

If an Act establishes a statutory body, the nature of the body
should be clear on the following points:

e whether or not the body represents the State
e how appointments to the body are made

¢ the status of employees of the body (for example,
whether the Public Service Act 2008 applies) and whether
particular Acts of general application apply to the body,
including, for example:

— Crime and Misconduct Act 2001

— Financial Accountability Act 2009

— Public Records Act 2002

— Statutory Bodies Financial Arrangements Act 1982

- ifthe body is a corporation, the extent to which it is
subject to the corporations legislation.

It is important to keep in mind the corporate or non-corporate
nature of a body being established by, or dealt with in,
legislation. If a body is non-corporate, it is not the practice

to give it attributes normally reserved for bodies with legal
personality. Responsibility for something done or omitted

to be done, or power to take legal or significant action,

is normally allocated only to someone or something with
legal personality.

Itis also important to ensure unnecessary statutory
bodies, particularly corporate bodies, are not created.
If the activity involved is a government activity and those
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concerned are able to act under the ordinary authority of the
State, there needs to be a substantial justification for the
creation of the statutory body. Creation of statutory bodies,
when administrative arrangements would be sufficient,
erodes the flexibility of executive government and causes
unnecessary problems when administrative changes in
responsibilities happen.

It can also be difficult for the community to understand
where responsibility for something lies.

In preparing a provision authorising appointment of a
member of a statutory body, issues concerning conflict of
interest should be considered. If it is intended that the
holder of an existing class of office may be appointed as a
member of the statutory body and a conflict of interest arises
between the two offices, it may be necessary to expressly
authorise such an appointment and provide for ways to
avoid the conflict.4

If it is proposed that criminal history checks must or may be
made in relation to persons proposed to be appointed as
members of a statutory body, appropriate provisions should
be included authorising the public sector entities holding
the required information (for example, the Commissioner
of the Police Service) to be approached and to disclose

the information.

Sometimes an Act provides for a new statutory office

(as opposed to a new statutory body). An Act that creates an
office must contain provisions securing the independence
of the holder of the office to the degree appropriate to

the office.

2.12.11 Time

The time factor should always be carefully considered when
developing new or amending provisions.

For example, if a provision deals with a set of circumstances,
some of which could happen before the provision
commences and some after, it may be that a specific
provision is needed to deal with the earlier circumstances.
This is essential when introducing a criminal offence, penalty
or process change. Existing processes that need to be
examined with care when legislative change happens include
any litigation, enforcement, appeal, review or administrative
application processes. See also chapter 2.11.12.

Also, if the Bill requires a person to do something, when
the thingis to be done needs to be stated. If no express
statement is made, the thing is to be done as soon as
possible, and as often as the relevant occasion happens—
see the Acts Interpretation Act 1954, section 38(4). This can
sometimes be impractical to administer.

2.12.12 Transitional and savings provisions

Proper consideration should be given to transitional
and savings provisions. Some examples of matters to
be considered include:

e the application of the existing legislation or the proposed
legislation to cases that arose before the change

e rights or expectations a person may have under the
existing legislation

e the extent to which things done under the
existing legislation are to have effect under the
proposed legislation.

Some occasions, when express transitional or savings
provisions may be required, have been mentioned in relation
to provisions taking account of the time factor (see chapter
2.11.11). Transitional provisions are also often required when
amending or replacing schemes for the grant of any form of
property, right, privilege, authority or licence, and in order to
continue decisions, appointments or appeals or the right to
decide, appoint or appeal.

The Acts Interpretation Act 1954, part 6, contains standard
provisions applying to all legislative change. In deciding
whether specific transitional or savings provisions should be
prepared that replace or supplement the standard provisions,
itis relevant to consider whether specific provisions would
merely confuse the operation of the standard provisions,

or whether there is good reason for including a specific
provision. A difficulty with the standard provisions is that
there is much case law about their interpretation.

If the impact of the legislative change on existing matters is
sensitive or difficult to decide, specific transitional or savings
provisions should be prepared.

If possible, subordinate legislation made under a repealed
Act should not be carried over under a new Act. Even when
the repealed Act and the new Act remain similar, changes

to language and concepts can make administering and
interpreting any subordinate legislation carried forward very
difficult. If the new Act carries forward subordinate legislation
made under the repealed Act, the new Act should provide
that the subordinate legislation is repealed at a stated time.

2.12.13 Delegations

An Act commonly authorises an official to whom a power is
given under the Act to delegate the power to another suitably
qualified person. The actual delegation of the power is the
subject of a separate instrument. However, if an amending
Act will, in substance, vary a delegated power, including

by adding to the power, the instructing officer should

note this during the drafting process and prepare for any
adjustment of delegations necessary for when the amending
Act commences. It should not be assumed that an existing
delegation, no matter how widely drawn, will still be effective
to delegate the power as expanded or varied.

The Acts Interpretation Act 1954, section 27A provides for
standard provisions about delegations.
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2.12.14 Inconsistency with Corporations Act
2001 (Cwlth)

If proposed legislation could be inconsistent with the
Corporations Act 2001 (Cwlth) and will require notification
to, and approval of, the Legislative and Governance Forum
for Corporations (previously the Ministerial Council for
Corporations), The Queensland Cabinet Handbook requires
that this should be the subject of consultation with the
Department of Justice and Attorney-General.

2.12.15 National scheme legislation

The principal objective of national scheme legislation is

to ensure a consistent national approach. All legislative
proposals that involve, or may have an impact on, national
scheme legislation should be referred to the parliamentary
counsel for advice. For further information about drafting
national scheme legislation, see the Parliamentary Counsel’s
Committee website at www.pcc.gov.au.

2.12.16 Liability of directors or executive officers
of corporation for the corporation’s offences

Proposed legislation should not make directors or
executive officers of a corporation personally liable for
offences committed by the corporation unless there is clear
justification for so doing.5

Ifitis proposed to include a legislative provision imposing
this liability, the Premier must first be consulted, after which
the case forincluding the provision needs to be considered
by Cabinet at Policy or Authority to Prepare stage. If a
provision is included, it must not reverse the onus of proof.
That is, it must not require a director or executive officer to
prove that he or she did not authorise or permit the conduct
of the corporation that constituted the corporation’s offence.

The Directors’ Liability Principles published by the Council
of Australian Governments (COAG) should be considered in
deciding if the imposition of this kind of liability, sometimes
referred to as ‘derivative liability’, is justifiable in particular
circumstances. The Directors’ Liability Principles include

the following:

e A corporation should, in the first instance, be held liable
if it contravenes a statutory requirement.

e Legislation should not impose ‘blanket’ or ‘general’
liability on a director or executive officer of a
corporation for the corporation’s contravention of a
statutory requirement.

e Adirector or executive officer of a corporation should be
made personally liable for a contravention of a statutory
requirement by the corporation only if:

— thereis a compelling public policy reason;

— holding the corporation liable is not likely on its own
to be sufficient to promote compliance with a statutory
obligation; and

— itis reasonable in all the circumstances for the
director or executive officer to be made liable—for
example, if the obligation on the corporation, and
therefore the director or executive officer, was clear,
the director or executive officer had the capacity to
influence the conduct of the corporation in relation
to the contravention and there were reasonable
steps that he or she might have taken to ensure the
corporation did not engage in the conduct constituting
the contravention.

In addition to the Directors’ Liability Principles, COAG’s
publication Personal Liability for Corporate Fault—
Guidelines for applying the COAG principles should also
be considered.
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3 The drafting process

This chapter considers the drafting process from
the perspective of OQPC’s involvement.

0OQPC may be involved in the drafting process before an
Authority to Prepare a Bill submission is approved by
Cabinet, or another appropriate authority is obtained.
However, the formal drafting process starts when there

is Cabinet Authority to Prepare a Bill approval, or other
appropriate authority, and drafting instructions are sent to
OQPC. After the drafting is completed, a Cabinet Authority
to Introduce a Bill submission should be lodged.

This chapter considers the drafting process at the
following stages:

e before the Cabinet Authority to Prepare a Bill submission

e afterthe Cabinet Authority to Prepare a Bill approval
is obtained

e preparation of drafts, including the roles of the
instructing officer and the drafter and the importance
of effective drafting instructions

e obtaining the Cabinet Authority to Introduce a
Bill approval.

In carrying out its statutory role, OQPC’s duty in relation to
government legislation is to the government as a whole and
not simply to individual ministers, departments or members
—see The Queensland Cabinet Handbook. OQPC is attached
to the Department of the Premier and Cabinet and reports to
the Premier.

3.1 0QPC’s involvement before Authority to
Prepare a Bill approval

OQPC can be involved in the preparation of legislation before
an Authority to Prepare a Bill approval is obtained from
Cabinet. This involvement can include the following:

e The sponsoring department may discuss with OQPC the
options for a legislative proposal before or during the
department’s preparation of the relevant submission.

An important option to consider is whether legislation is
necessary and, if it is, how the regulatory burden can be
minimised, having regard to the required policy outcomes
and to the principles of good legislation.

e When a Cabinet submission for Authority to Prepare a
Bill is circulated, OQPC may provide a briefing note to
the Policy Division of the Department of the Premier and
Cabinet as part of the department’s processes to brief the
Premier on Cabinet submissions.

e There may be a special arrangement for OQPC to start
drafting before Cabinet Authority to Prepare a Bill approval
has been obtained.

3.1.1 Sponsoring department discussions with
0QPC before finalising submission

Policy officers may discuss with OQPC proposals for
legislation as part of the departmental process of
identifying options for dealing with an issue, before
preparing the Authority to Prepare a Bill submission or
during the preparation of the submission.

OQPC’s central role in preparing legislation for the
government as a whole allows it to identify useful legislative
schemes for consideration by the instructing officer, issues
involving fundamental legislative principles, alternative ways
of achieving policy objectives and other relevant matters.

3.1.2 Submissions circulated to OQPC for comment

Generally, a Cabinet submission for Authority to Prepare

a Bill is circulated to OQPC. OQPC considers the drafting
instructions accompanying the submission and comments
on any aspect relevant to the drafting process.

In particular OQPC comments on any potential inconsistency
with fundamental legislative principles suggested by

the submission or attached drafting instructions. Other
comments may be about the condition of the drafting
instructions and the inconsistency between the instructions
and Queensland Government policy.

If appropriate, OQPC prepares a briefing note for possible
referral of its views to the Premier. The briefing note is given
to the Policy Division of the Department of the Premier and
Cabinet. Also, a copy of the note is sent to

the instructing officer.

3.1.3 Drafting before Cabinet has approved a
submission for Authority to Prepare a Bill

The general rule is that drafting of a Bill does not commence
until Cabinet has authorised, by Cabinet decision, the
Bill’s preparation.

The reasons for this are essentially practical, for example,
whetheritis appropriate to bring drafts into existence before
the government as a whole has had an opportunity to direct
the process and whether it is an effective use of resources

to draft legislation not approved by Cabinet when there may
be legislation already approved by Cabinet that has not
been finalised.

However, there are exceptions to the general rule. The
Premier may authorise drafting to start at an earlier time.

If it is inconvenient to obtain the Premier’s authorisation,
the Director-General or some other senior officer of the
Department of the Premier and Cabinet may provide written
authorisation. The parliamentary counsel may also arrange
for an earlier start.
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3.2 Authority to Prepare a Bill approval

Generally, OQPC receives a copy of each Cabinet decision
giving approval for the preparation of a Bill. However,

The Queensland Cabinet Handbook states a department must
forward the drafting instructions for the Bill to OQPC within
two working days of receiving Cabinet decision. If changes to
the drafting instructions are necessary, the limit extends to
five working days. Keeping to these time limits is especially
important when the submission states the Bill is ‘Essential
for passage’.

Drafting will usually start when a drafter is allocated to
draft the Bill after receipt of the Cabinet decision and the
drafting instructions by OQPC. A letter is sent by OQPC to
the sponsoring department advising the drafter's name.

3.3 Drafting process

The drafting process involves translating policy into a legally
effective scheme. The process should allow the drafter to
understand the policy and prepare a legally effective scheme
by working with the instructing officer. It is a creative process
and a draft-by-draft process.

3.3.1 The drafting process is creative

The drafter translates the policy contained in the drafting
instructions into legislative form. The drafter is not a mere
scribe and performs a role that affects the legislation’s final
form. The drafting process must allow the drafter:

e to understand the drafting instructions and the policy

e to consider the legislative, and general law, framework
in which the legislation is to operate

e to provide advice about alternative ways of achieving
policy objectives and the application of fundamental
legislative principles

e to draft the legislation using current legislative
drafting practice
e to discuss revisions with the instructing officer

e to make changes and finalise the legislation.

3.3.2 The drafting process is a draft-by-draft process

When a draft is prepared by the drafter, it will be given to the
instructing officer for consideration and comment.

The instructing officer’s role includes giving constructive
comments on the draft. Accordingly, the instructing officer
must read and check the draft to ensure it gives effect to
drafting instructions and to point out any problems with the
draft. After receiving a draft, the instructing officer should:

e read the draft carefully to make sure he or she
understands it

e testthe draft against scenarios to make sure it gives effect
to policy and does not have any unintended consequences

e check the draft for consistency to make sure it is internally
consistent and, if appropriate, consistent with related
legislation and the general law

e check the authority to draft the legislation, usually a
Cabinet decision giving Authority to Prepare a Bill, to
ensure all matters included in the draft are covered by
the authority.

If there are matters the instructing officer wants the drafter
to consider, the instructing officer should provide comments
on them. The drafter will assume the instructing officer is
satisfied with the parts of the draft on which he or she does
not comment.

If a particular provision does not work or does not give effect
to the policy, the instructing officer should raise the problem
with the drafter, explaining the issue fully, and include an
example demonstrating the problem. Attempting to redraft
the provision, or returning the draft marked with suggested
changes but without explanation, is far less useful to the
drafter than a clear outline of the problem, presented in a
way that is easy to understand.

Comments by the instructing officer may be given at a
meeting or by email or phone. However, comments given
orally about significant issues need to be confirmed

in writing.

Once the drafter receives the comments, the drafter will
revise the draft to take account of the comments and

then provide the revised draft to the instructing officer for
consideration and comment. The process will be repeated a
number of times.

When the draft is almost finalised, OQPC’s internal quality
assurance processes take place. Another drafter, who is
usually more senior, will review the draft. Any concerns will
be discussed with the instructing officer and appropriate
changes made. This review by a senior officer may be
repeated and the parliamentary counsel will also be given
the opportunity to look at the proposed Bill. An OQPC
legislation officer also takes over the control of the electronic
version of the Bill and prepares the Bill for final supply. This
is an editorial and publishing role.

Once the drafter and instructing officer agree the Bill is
settled and ready for the department to submit to Cabinet
by way of an Authority to Introduce a Bill submission,

the instructing officer will prepare other necessary
Cabinet documents including, for example, the proposed
explanatory notes.
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3.4 Role of instructing officer in providing
effective drafting instructions

The instructing officer is a key player in the drafting process.
Both the time required to draft and the quality of the
drafting depends on the quality of the drafting instructions
and the communication skills of the instructing officer. An
instructing officer needs to be familiar with political and
administrative considerations, the legislative context and
the things required to be dealt with in legislation. The officer
needs to work with the drafter to achieve the common goal of
preparing legally effective legislation that gives effect to the
appropriate authority for the legislation within the whole-
of-government context. Considering fundamental legislative
principles is an essential part of the process.

3.4.1 Role of instructing officer

An instructing officer must be able to explain the aims of

a legislative proposal to the drafter, give the drafter the
information necessary to enable the drafter to draft legally
effective legislation that implements the policy, and make
decisions on issues arising during drafting. To maximise
use of resources, the instructing officer must have sufficient
understanding, and full authority, to give instructions.

If there are a number of policy officers involved in a Bill,
for practical reasons there should be only one instructing
officer responsible for coordinating instructions.

For the purposes of instructing, an instructing officer should
be familiar with:

e The Queensland Cabinet Handbook

e The Queensland Executive Council Handbook

e the Code of Practice for Public Service employees assisting
or appearing before Parliamentary Committees

e the Acts Interpretation Act 1954

e the Legislative Standards Act 1992

e the Reprints Act 1992

e the Statutory Instruments Act 1992

e the Human Rights Act 2019

e current legislative regimes within their department

e similar regimes administered by other departments
and in other jurisdictions

e fundamental legislative principles

e recent drafting trends in Queensland.

In the context of the Government’s target of reducing the
regulatory burden on businesses and the community by

20 per cent by 2018, an officer must think creatively about
non-legislative approaches and, if legislation is necessary,
legislative approaches that minimise the regulatory burden
while achieving the required policy outcomes and being
consistent with the principles of good legislation.

Drafting instructions template

An electronic annotated template for drafting instructions
for a Government Bill is available on the GovNet Law page

at govnet.gld.gov.au/law. An electronic annotated template
for drafting instructions for a private member’s Bill is also

available on the GovNet Law page at govnet.gld.gov.au/law.
Use of these templates will assist with preparing effective
drafting instructions, but is not compulsory.

3.4.2 Effective drafting instructions return direct
benefits

Drafting instructions often form the initial and most
important contact with OQPC. Investment of time and effort
in preparing quality drafting instructions yields better quality
legislation within a shorter period. The instructing officer
responsible for the instructions might find it useful to seek
comment from the department’s Cabinet Legislation and
Liason Officer (CLLO).

Initially, preparing effective drafting instructions may take an
instructing officer extra time and effort. However, experience
has shown there are direct benefits for the instructing
department that more than justify the time and effort.
Benefits to the department include:

e acomplete first draft can be prepared more quickly
e the number of drafts is minimised

e fewerissues needing resolution arise during the drafting
process

e legislation of a high standard is completed in the shortest
possible period

e the Cabinet submission for Authority to Prepare a Bill will
be more comprehensive.

3.4.3 Drafting instructions—general requirements
Drafting instructions should state:

¢ the general purpose, objective or philosophy behind the
legislative proposal

¢ the main or basic concepts (‘Who and what are we
talking about?’)

¢ the main rules or objectives (‘What is the main or basic
thing we are trying to do?’)

e otherrules or objectives (‘What other things are necessary
to make the main or basic thing work?’)

¢ the way the rules or objectives work together (‘Are the
things that we are doing consistent and compatible with
each other?’).

In addition, instructions should identify, at least in

general terms, rules or objectives that are proposed to be
implemented using subordinate legislation. This allows the
drafter to bring to the instructing officer’s attention at an
early stage any possible concerns about the proposed split
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of matters between the relevant Act and subordinate
legislation under the Act.

The instructions should identify the persons or things to
which the legislation is to apply. Instructions should cover
all aspects of the scheme from the big picture to matters
of relatively minor detail.

A way to measure the effectiveness of drafting instructions
is to ask:

® Are they clear, concise, accurate and comprehensive?
¢ Do they clearly identify:

- what has to be done?

- why it has to be done?

- when it has to be done by?
3.4.4 Drafting instructions—specific requirements

Drafting instructions in writing

The instructing department must give initial drafting
instructions in writing. OQPC will only accept oral
instructions in exceptional circumstances.

Proposals fully developed

Forinstructions to enable optimal drafting, all aspects of
proposals contained in them should be fully developed.
Occasionally, time constraints mean that drafting must start
while some facets of the policy are still being developed. In
those circumstances, matters still undergoing consideration
or subject to change should be clearly identified.

Clarity and consistency

Drafting instructions written in plain English and in narrative
form enable the instructing officer’s intentions to be more
easily understood. Specialised or technical terms should

be explained. However, unless it is necessary, specialised
or technical jargon should be avoided. Words should be
used consistently throughout the instructions to avoid
misunderstanding or misinterpretation.

Appropriate format

There is no set format for drafting instructions but a template
can be found on the GovNet Law page at govnet.gld.gov.au/
law to assist in addressing the issues mentioned below.

To make it easier to refer to particular provisions in the
instructions when issues are being discussed, the drafting
instructions should:

e be dated
e use numbered paragraphs

e have numbered pages.

Other material to be included

The instructing officer’s name, address, telephone number
and email address should be clearly identified in the
instructions. This information will then appear on the cover
page of drafts of the Bill. However, when the Bill is printed
for introduction to Parliament, the government printer will
deliver the department’s copies of the Bill to the address
provided by the departmental CLLO.

Instructing officers should also tell drafters if they work
part-time, or if there are significant periods of time in

which they plan to be absent. This will enable the drafter to
prioritise workloads. If the instructing officer works part-time,
the contact details of an alternative instructing officer should
also be given to OQPC.

Authority and priority

The instructions should clearly identify the authority to draft
the Bill. This will usually be a Cabinet decision approving a
submission for Authority to Prepare a Bill.

The instructions should indicate the priority that has

been given to the legislation and, in particular, when the
legislation is to be introduced. The Queensland Cabinet
Handbook deals with the government’s legislative program.
The handbook describes how the program is formulated,
how the volume of legislation is controlled, and how the
program is monitored.

Principal objectives

The instructions should state the principal objectives to be
achieved by the legislation, that is, what has to be done
and why it has to be done. It may be necessary to attach
background papers. Also, it may be helpful to give examples
of the problems the legislation is intended to overcome.

Legislative environment

The drafting instructions should identify the legislation
that needs to be amended, and any other legislation that
is relevant to the proposed legislation. They should also
indicate the relationship between the proposed legislation
and the existing legislation.

If the proposed legislation affects legislation of other
departments, the following should also be included in
the drafting instructions:

¢ alist of the other departments
e whetherthose departments have been consulted

e whether consultations will take place in the future.

The drafting instructions should also mention any other
legislative proposals that relate to the legislation, whether
or not they are already before the Legislative Assembly.
They should also mention any aspect of the legislation
that is politically sensitive.
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Copies of relevant legal opinions (for example, from the
Solicitor-General or Crown Solicitor) should be attached.
Relevant court decisions should also be mentioned.

Other matters that should be considered are set out in
chapter 2.11 and chapter 7.

Departmental drafts

0QPC does not require, nor does it encourage, departments
to provide drafting instructions by way of draft legislation
(a ‘departmental draft’).

Departmental drafts can cause unnecessary problems. The
drafter may interpret the words used in the draft in a way
different from that intended. Without clear explanation, the
drafter may not fully appreciate the precise nature and extent
of the legislative proposal.

If a department prepares a departmental draft and agrees
on its terms with relevant stakeholders, serious problems
can arise because of the significant differences between
the departmental draft and the draft introduced into the
Legislative Assembly.

A departmental draft can be particularly inappropriate
for minor amendments to existing legislation or drafts
based on well-established precedents (for example,
commencement proclamations) because the issues may
appear deceptively simple.

The above comments are not intended to stop departments,
by arrangement with OQPC, supplying instructions in the
form of a marked update of existing legislation when there
is no possibility of misunderstanding, for example, if all that
is involved is an update of fees in a fee schedule. However,
ordinarily, there is no substitute for comprehensive drafting
instructions in narrative form.

3.5 Role of drafter

The drafting process is designed to allow the drafter to
perform the drafter’s primary role of ensuring the proposed
legislation achieves the policy objective in a legally effective

way. The drafter must also draft in plain English using OQPC’s

current legislative drafting practice, take account of Acts
of general application, provide advice about fundamental
legislative principles and comply with processes designed
for quality assurance.

3.5.1 Plain English

Plain English involves the deliberate use of simplicity to
achieve clear, effective communication. It is commonly
considered to be the best technique for effective
communication in legislation.

The plain English approach to legislation is based on the
idea that laws should be as simple as possible so the
ordinary person in the community can understand them.
Further, the ordinary person is regarded as the ultimate user
of the law rather than bureaucrats and lawyers. A law that is

easy to understand is less likely to result in disregard of the
law or dispute.

Plain English does not involve the simplification of a law to
the point it becomes legally uncertain. In particular, care
needs to be taken that legal uncertainty is not created by
dispensing with terms that have an established legal or
technical meaning. Plain English may involve balancing
simplicity and legal certainty to ensure the law is easily
understood and legally effective.

Plain English is not achieved only by using simple language.
Other devices are used to guarantee clear communication.
For example, legislation can simply, accurately and
unambiguously state its intent by the inclusion of purpose
clauses, preambles, clauses stating key concepts or
definitions, or explanatory provisions. Using simple drafting
devices to organise, orient and explain legislation can help
establish its context, relevance and meaning.

3.5.2 Acts of general application—Acts
Interpretation Act 1954, Statutory Instruments Act
1992, Legislative Standards Act 1992 and

Human Rights Act 2019

The Acts Interpretation Act 1954, the Statutory Instruments
Act 1992 and the Legislative Standards Act 1992 are Acts of
general application that form the foundation of the Statute
Book. Therefore, instructing officers must be familiar with
these Acts.

The Acts Interpretation Act 1954 was originally known as
the Acts Shortening Act. It contains provisions that apply
generally to all legislation. Being familiar with these
provisions will result in clearer and more concise drafting.

The Statutory Instruments Act 1992 clarifies the law about
statutory instruments, particularly in relation to the power
to make statutory instruments. The expression ‘statutory
instrument’ is defined in detail in the Statutory Instruments
Act 1992, section 7. Statutory instruments include
subordinate legislation.

The Legislative Standards Act 1992 establishes OQPC as an
independent statutory office, states OQPC’s functions and
provides guidance for the application of the fundamental
legislative principles.

Instructing officers should also be familiar with the Human
Rights Act 2019. The Human Rights Act 2019 protects

23 fundamental human rights that are recognised in
international covenants, places obligations on public entities
to act compatibly with human rights, and requires statutory
provisions, as far as possible, to be interpreted compatibly
with human rights. Importantly for instructing officers, the
Act requires all new legislation to be accompanied by a
Statement of Compatibility (for Bills) or a Human Rights
Certificate (for subordinate legislation), and therefore
requires human rights to be considered early in the
development of proposals for legislation. See chapters

4.5 and 6.12 for more detailed information.
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3.5.3 Examination for compliance with
fundamental legislative principles

Under the Legislative Standards Act 1992, section 7(g) (ii)
and (h)(ii), OQPC s required to advise on the application
of fundamental legislative principles. Chapter 7 of this

handbook deals with fundamental legislative principles.

From 1996 to 2012, the former Scrutiny of Legislation
Committee was required to report to the Legislative Assembly
on the application of fundamental legislative principles to
Bills and subordinate legislation. The Committee delivered
numerous reports addressing fundamental legislative
principles during this time.

The role of the former Scrutiny Committee now belongs to
various portfolio committees, each of which continues to
report on fundamental legislative principles. OQPC regularly
considered the former Scrutiny Committee’s conclusions

and now considers reports by portfolio committees. Advice
provided by OQPC during the drafting process about the
application of fundamental legislative principles is commonly
based on earlier comments by the former Scrutiny Committee
and the portfolio committees.

3.5.4 Quality assurance checks—the final process

Drafting is a team project that involves OQPC officers, the
instructing officer and sometimes other officers from the
instructing department or even another department.

The OQPC officers include:

e the drafter who has primary responsibility for drafting
the legislation (commonly referred to as the ‘D1’)

e another, usually more senior, drafter who performs an
oversight and quality assurance role (the ‘D2°)

e legislation services officers who perform a support,
editorial and publishing role.

The quality assurance check by the D2 at the end of the
drafting process involves a number of considerations.
These include:

¢ whether the rules of law in the draft are effective and
sufficient

e the inherent quality of the policy from a legal
professional viewpoint

e whether the draft incorporates a whole-of-government
perspective

e the draft’s consistency with the authority for the
preparation of the Bill

e the draft’s consistency with fundamental
legislative principles

e the overall quality of the draft as part of the Statute Book.
The editorial and publishing check aims to achieve:

e consistency of language both within the legislation
and with other Queensland legislation

e consistency of formats, styles and expressions

e accurate flow of words and sentences, including the
flow of subsections into paragraphs, subparagraphs
and subsubparagraphs

e correct numbering of provisions, including inserted
provisions

e correct cross-references within the legislation and
correct references to other legislation

e textual accuracy of amendments of other legislation to
ensure that, when the directions for amendment take
effect, the legislation being amended will read sensibly

e appropriate pagination.

Many of the editorial and publishing matters can only be
fully considered after the final, or near final, draft of the
Bill has been settled by the drafter and instructing officer.
Accordingly, the drafting timetable must leave adequate
time for these tasks. The overall quality of legislation can
be seriously undermined if the time for carrying out any of
the tasks relating to quality assurance control is truncated.

3.6 Authority to Introduce a Bill approval

After a Bill is prepared and settled within OQPC and
approved by the sponsoring department and minister,
it is ready to be submitted to Cabinet for approval

for introduction.

In the Cabinet submission for Authority to Introduce a Bill,
further authority must be sought if the existing Authority to
Prepare a Bill approval does not fully cover the final draft

of the proposed legislation. For example, further authority
will be needed if a draft takes a different turn from that
originally envisaged in the drafting instructions as a result of
encountering a problem with the original concept or dealing
with an additional issue.

Generally, each Authority to Introduce a Bill submission

is circulated to OQPC. If appropriate, OQPC prepares, for
possible referral of its views to the Premier, a briefing note,
usually about any inconsistency with fundamental legislative
principles. The briefing note is forwarded to the Policy
Division of the Department of the Premier and Cabinet and
also to the instructing officer.

After Cabinet has approved the introduction of the Bill,
0QPC should not be given further instructions to change the
approved Bill. However, The Queensland Cabinet Handbook
does permit the making of minor amendments to the Bill
without Cabinet approval if they relate to minor technical or
stylistic matters that do not change the intent or context of
the Bill as approved by Cabinet.
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3.7 Other relevant matters

3.7.1 Consultation—draft stage

Timing of consultation drafts should be discussed early in
the drafting process. OQPC can insert watermarks into a draft
indicating it is, for example, a ‘working draft’ or ‘consultation
draft’. A draft Bill’s cover page, containing information about
the drafter and instructing officer and other information,
must be removed before the draft Bill is circulated outside
the government. Also, the cover page should be removed
before a draft Bill is attached to a Cabinet submission.

Other government departments should be consulted about
draft legislation if:

e the legislation makes consequential amendments to the
other department’s legislation

e the Authority to Prepare a Bill approval expressly requires
the consultation

e consultation is necessary to comply with the
consultation requirements outlined in The Queensland
Cabinet Handbook.

The Queensland Cabinet Handbook deals with consultation
with persons or organisations external to government
(including employers, unions, community groups and special
interest groups) as well as with government departments.

3.7.2 Explanatory notes

The department (usually the instructing officer) is
responsible for preparing accompanying documents required
for the introduction of a Bill, such as the explanatory notes
and the minister’s parliamentary explanatory speech.

Under the Legislative Standards Act 1992, section 22,

a minister who presents a government Bill to the Legislative
Assembly must circulate to members explanatory notes

for the Bill. Section 23 of that Act sets out the information
that must be included in the explanatory notes. Current
practice is for the explanatory notes to accompany the Bill
on its introduction to Parliament. The Queensland Cabinet
Handbook requires the explanatory notes to accompany the
Authority to Introduce a Bill submission.

The instructing officer should start preparing the explanatory
notes in sufficient time to ensure the notes are ready

in final form when required. Explanatory notes should
explain the legislation and not merely repeat or paraphrase
its provisions. The instructing officer should exercise
considerable care in preparing explanatory notes because
they may be used by courts to assist in the interpretation of
legislation (Acts Interpretation Act 1954, section 14B).

Well-reasoned and comprehensive explanatory notes can
also help the portfolio committee examining the legislation

to reach a better-informed judgment about issues concerning

the policy the Bill is giving effect to, the application of
fundamental legislative principles and sufficiency of the
explanatory notes.

More detailed information on explanatory notes is available
in the Guidelines to the preparation of explanatory notes.
Agencies are required to adopt the templates set out

in those guidelines to ensure a consistent approach

across government.

3.7.3 Cabinet time requirements

The instructing officer is also responsible for observing all
relevant Cabinet time requirements. These are dealt with
in The Queensland Cabinet Handbook.

3.7.4 Drafting private members’ Bills

Under the Legislative Standards Act 1992, section 10,
opposition orindependent members can ask OQPC to draft
Bills or amendments. Their communications with OQPC are
subject to legal professional privilege—see the Legislative
Standards Act 1992, section 9A.

While the matters outlined in this chapter have been
directed towards Bills originating in government
departments, the substance of the information also
applies to private members’ Bills. In particular, the
instructing member can expect OQPC to provide advice

on fundamental legislative principles and, if applicable,
advice on achieving policy objectives by alternative means.
Again, clear and comprehensive drafting instructions will
help the drafter prepare quality legislation in the shortest
possible time.

The document called Information for Private Members about
having Bills and Amendments drafted (available on the
Parliament House intranet site) may assist private members
and their staff in preparing drafting instructions. The
Chamber and Procedures Office at Parliament House can help
members locate this document. The Chamber and Procedures
Office’s contact details are available on the Parliament House
intranet site.

Drafting instructions template—private
member’s Bill

An electronic annotated template for drafting instructions
for a private member’s Bill is available on the GovNet Law
page at govnet.gld.gov.au/law. Use of the template will
assist with preparing effective drafting instructions but is
not compulsory.
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4 The parliamentary process

This chapter examines the passage of a Bill
through the Legislative Assembly. It focuses
on government Bills in ordinary circumstances,
and is aimed mainly at helping departmental
officers responsible for the progress of a Bill.
For more detailed information on Queensland
parliamentary processes, see The Queensland
Parliamentary Procedures Handbook and

the Legislative Assembly’s standing rules

and orders.

4.1 Parliament of Queensland

The Parliament of Queensland is the State’s paramount
law-making body. It consists of the Queen and the Legislative
Assembly. In Queensland, there is no second legislative
chamber (or upper house). The Queen’s role in the
Parliament of Queensland is carried out by her representative
in Queensland, the Governor. The Queen may carry out her
role if personally present in Queensland though, to date, this
possibility has remained hypothetical.

The Legislative Assembly’s composition and legislative
powers are provided for in the Constitution of Queensland
2001, chapter 2, part 1 and the Constitution Act 1867,
sections 1 and 2. It operates in accordance with the standing
rules and orders authorised by the Parliament of Queensland
Act 2001, section 11.

4.2 Timing of the introduction of a Bill

The introduction of a government Bill into the Legislative
Assembly is governed by an administrative process.

Firstly, Cabinet considers a Cabinet submission for
Authority to Introduce a Bill. If it decides a Bill should be
introduced, it gives its approval to do so by a formal Cabinet
Decision. Members of the Legislative Assembly belonging
to the party or parties constituting the government of the
day also provide their input about whether a Bill should

be introduced.

Itis then the Leader of the House, after consultation with
the minister introducing the Bill, who authorises supply of
the Bill and indicates when the Bill is to be introduced into
the Legislative Assembly. The sponsoring department also
advises OQPC that the Bill may be printed and copies are
supplied to the staff of the Table Office of Parliament House
in readiness for introduction.

Itis this combination of administrative processes that
authorises the supply of the Bill to the House. OQPC is the
agency that arranges for the government printer to print

the Bill and supply it to the House. OQPC is electronically
linked to the government printer and Parliament House.

An electronic copy of the Bill is contemporaneously supplied
to the government printer for printing and to the Table Office
of Parliament House.

When the Bill is printed, the government printer delivers
copies of the Bill to the departmental instructing officer in
accordance with details supplied by OQPC.

The timing of introduction of Bills is a matter for the
Leader of the House. Bills are usually introduced soon
after they receive the approval of Cabinet and government
members, unless the Legislative Assembly is not sitting or
there is a delay because further drafting or consultation

is required.

4.3 Explanatory notes

At about the same time as OQPC forwards the Bill to the
government printer for printing and supply to the House,
the department should advise the government printer to
print the explanatory notes the department has prepared
for the Bill and email OQPC an electronic copy for the
Legislation website.

4.4 Message from the Governor

The Constitution of Queensland 2001, section 68, requires
a message from the Governor for particular types of Bills.
The section is as follows:

68 Governor’s recommendation required for appropriation

(1) The Legislative Assembly must not originate or pass
a vote, resolution or Bill for the appropriation of—

(a) an amount from the consolidated fund; or

(b) an amount required to be paid to the
consolidated fund;

that has not first been recommended by a message
of the Governor.

(2) The message must be given to the Legislative Assembly
during the session in which the vote, resolution or Bill is
intended to be passed.

This ensures the government maintains control over
budgetary measures.

Practically, it is OQPC that requests a Governor’s message
from State Affairs within the Department of the Premier
and Cabinet and State Affairs arranges for the Governor’s
message to be obtained. The signed message is then

forwarded to the Clerk of the Parliament.
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4.5 Human rights — Statements of
Compatibility

All Bills that are introduced into Parliament after the
commencement of the substantive provisions of the Human
Rights Act 2019 (1 )January 2020) must be accompanied by
a Statement of Compatibility (as per section 38 of the Act).
This applies to government Bills and Private Members’ Bills.
A Statement of Compatibility must set out whether, in the
opinion of the Member who has introduced the Bill, the Bill
is compatible or incompatible with the human rights set
outin the Act, and set out reasons that explain how a Bill

is compatible or otherwise, and the nature and extent of
any incompatibility. Statements of Compatibility are to be
prepared by departmental officers (for government Bills) or
the member’s staff (for private members’ Bills).

A member introducing a Bill must also table the
accompanying Statement of Compatibility in the
Legislative Assembly.

If any amendment to a Statement of Compatibility is required,
this should be done through a separate errata document.

4.5.1 Override declaration

In exceptional circumstances, s 43 of the Act provides that an
override declaration can be used by Parliament to expressly
declare that a new Act or provision of an Act is to operate
despite being incompatible with 1 or more human rights

or despite anything else in the Human Rights Act (Part 3,
Division 2 of the Act). The effect of the override will be that,
to the extent of the declaration, the Human Rights Act will not
apply to the Act/provision for which the override declaration
has been made (section 45(1) of the Act).

This may mean that the other provisions in the Act — such
as the role of the Courts in interpreting legislation and the
power to issue declarations of incompatibility — will not
apply. The Act makes it clear that override declarations
should only be used in exceptional circumstances, such as
war or an exceptional crisis situation constituting a threat
to public safety, health or order.

If an override declaration is made, then a statement
about the exceptional circumstances is required to explain
to Parliament the need for the override (section 44(1) of
the Act).

A provision that includes an override declaration expires 5
years after the day it commences, or on an earlier day stated
in the Act. However, Parliament may re-enact the override at
any time (sections 45(2) and 46).

Policy officers considering use of an override declaration
should consult with the Human Rights Unit at DJAG before
proceeding with drafting instructions.

4.6 Presentation and first reading

The Leader of the House coordinates the legislative program
brought before the Legislative Assembly. The specific timing

of a Bill’s presentation is arranged by the Leader of the
House in liaison with other ministers in charge of legislation
and with the Clerk of the Parliament.

A Billis introduced by the sponsoring minister or member—

e informing the Parliament of their intention to introduce a
Bill and reading the long title of the Bill; and

e immediately tabling a copy of the Bill and any explanatory
notes; and

e nominating which portfolio or other committee will
consider the Bill; and

e delivering an explanatory speech.

Generally, the explanatory speech summarises the main
provisions of the Bill but avoids detailed exposition of
clauses (unless the Bill is very short). This speech is similar
in nature to the speech formerly known as the second
reading speech. After introducing the Bill, the minister or
member moves “That the Bill be now read a first time”

and the question is put without amendment or debate.

A Bill is referred to a portfolio committee unless—

¢ the Bill is declared to be an urgent Bill (so that it may
be expedited through all stages); or

e theBillis an annual appropriation Bill; or

e the House orders.

The Standing Rules and Orders of the Legislative Assembly,
chapter 22 and The Queensland Parliamentary Procedures
Handbook contain important detail about the general
procedure for the introduction of a Bill.

4.7 Bills referred to portfolio committees

A portfolio committee to which a Bill is referred examines
the Bill and decides whether to recommend that the Bill

be passed. The portfolio committee considers the policy to
be given effect by the Bill, the application of fundamental
legislative principles and compliance with the requirements
to prepare explanatory notes. It may recommend
amendments to the Bill. Ordinarily, a portfolio committee
must finally report to the Legislative Assembly on a Bill
within six months after the referral.

To the extent practicable, a portfolio committee operates
in a public and transparent way. It usually engages with
stakeholders, holds public hearings and publishes
relevant submissions and expert/technical advice
(except if prejudicial to any person).

Public service employees, statutory office holders and
officers and employees of government entities may be
required to assist or appear before a portfolio committee.
The Code of Practice for Public Service employees assisting
or appearing before Parliamentary Committees contains
information relevant to this task.

The published reports of the former Scrutiny of Legislation
Committee and of the portfolio committees are a useful
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source of information about fundamental legislative
principles and their application.

Consultation with OQPC before responding to portfolio
committee comments about the application of fundamental
legislative principles is required:

e ifthe portfolio committee has an issue with the drafting
of any provision, in particular when the committee
expresses concern as to whether the legislation is
unambiguous and drafted in a sufficiently clear and
precise way, as mentioned in the Legislative Standards
Act 1992, section 4(3) (k)

e ifamending legislation in line with the portfolio
committee’s comments may have an impact on precedent-
based provisions in use generally across the Statute Book,
including the legislation of other departments.

0QPC’s advice is subject to legal professional privilege and
the instructing officer should advise OQPC if it is intended to
mention the advice in response to the portfolio committee.

Important details about Bills referred to portfolio committees
are set out in the Standing Rules and Orders of the Legislative
Assembly chapter 23 and The Queensland Parliamentary
Procedures Handbook.

In their examination of a Bill, the Parliamentary Portfolio
Committee must consider whether the Bill is compatible

with human rights and report to Parliament as to its

findings (section 39(a) of the Human Rights Act 2019). The
Parliamentary Portfolio Committee also considers and reports
on the statement of compatibility (section 39(b) of the

Act). It provides a balanced and transparent mechanism for
assessing the human rights effects of proposed laws, forming
parliamentary debate, and facilitating broader public debate
about human rights.

4.8 Amendments during
consideration in detail

After a Bill is introduced, it may be necessary to amend

the Bill because, for example, it is necessary to add new
provisions, correct defects not identified before introduction,
or make changes in response to the recommendations

of a portfolio committee or other reaction to the Bill after

its introduction.

The Legislative Assembly deals with amendments to the

Bill when it moves to the stage of consideration in detail.
Because the Assembly ordinarily moves immediately to this
stage from the second reading stage, amendments during
consideration in detail are ordinarily prepared well before the
debate for the second reading starts.

Amendments during consideration in detail are ordinarily
prepared and supplied to the Table Office of Parliament
House by OQPC. This happens whether the amendments
are being proposed by the sponsoring minister or any other
member. The drafter of the Bill at OQPC is usually allocated
the task of preparing the amendments to ensure an effective
and efficient service is provided. However, there is no

requirement for OQPC to prepare the amendments,
and members may prepare their own amendments.

Within government, an amendment during consideration

in detail proposed by the Bill’s sponsoring minister may
require further approvals by Cabinet. It should also be

noted that all departments are now required to prepare
supplementary explanatory notes for amendments to a Bill
intended to be moved during consideration in detail by the
sponsoring minister, if it is practicable to do so. A Statement
of Compatibility must also be prepared foramendments
during consideration in detail.

The Queensland Parliamentary Procedures Handbook should
be consulted forimportant detail about what is, and what

is not, permitted to be included in amendments during
consideration in detail.

When OQPC is authorised to supply a Government
amendment during consideration in detail, an electronic
version is supplied to the Table Office and to the government
printer for printing and delivery to the Table Office and
distribution to members. Non-government amendments are
supplied to the Table Office only for printing and distribution
to members.

The department supplies OQPC with an electronic version of
the supplementary explanatory notes for publication on the
Legislation website.

4.9 Second reading

The Leader of the House is responsible for the government’s
daily program of business, including the government’s
legislation, and therefore is responsible for the timing of a
Bill’s second reading. The Leader of the House sets the
notice paper for each day’s sitting.

The sponsoring minister or member moves that the Bill be
read a second time.

It is sometimes necessary for the minister to table an erratum
to the explanatory notes presented with a Bill to correct an
error or other inaccuracy. For this purpose, the department
arranges for the government printer to print the erratum
document and deliver copies to the Table Office of
Parliament House in accordance with its requirements.
After the document is tabled, the department is also
responsible for supplying OQPC with an electronic version
for publication on the Legislation website. The supply

of supplementary explanatory notes to accompany
amendments during consideration in detail is separately
considered in chapter 4.7.

Important detail about requirements for the second reading
and related procedures are set out in the Standing Rules
and Orders of the Legislative Assembly chapter 25 and

The Queensland Parliamentary Procedures Handbook.

Debate on the second reading is a free ranging debate
and may address the principles of the Bill, the portfolio
committee’s examination and report and any amendments
recommended by the committee.
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Proposed amendments during consideration in detail are
sometimes foreshadowed in this debate. Also, the minister
might foreshadow amendments when, at the end of the
debate, he or she sums up the debate and comments on
contributions from other members.

At the end of the debate, the Speaker puts a question ‘That
the bill be now read a second time’. Relevant amendments
may be proposed to the question. If agreed to, the second
reading takes place, with the Clerk of the Parliament again
reading the Bill’s short title.

The Standing Rules and Orders of the Legislative Assembly
chapter 25 and The Queensland Parliamentary Procedures
Handbook give more detail about this stage of the Bill’s
passage through the Legislative Assembly.

4.10 Consideration in detail stage

After the Bill’s second reading, the Legislative Assembly
moves into a stage of considering the Bill in detail. For this
stage, the Speaker takes the chair at the Table of the House.
The Assembly considers the text of the Bill, one clause or
group of clauses at a time, and any schedules, and makes
any amendments that are moved by a member and agreed to
by the Assembly.

If the Bill has a preamble, the preamble is considered after
the passing of the clauses and any schedules.

Important details about this stage are set out in the Standing
Rules and Orders of the Legislative Assembly, chapter 26 and
The Queensland Parliamentary Procedures Handbook.

4.11 Third reading and long title

After the Bill has been considered in detail (and possibly
amended during that stage), the sponsoring minister, with
leave, proposes a motion that the Bill be read a third time.
When the motion is agreed to, the Bill is read a third time
by the Clerk of the Parliament reading aloud its short title.

After the third reading, the Bill’s long title is then agreed

to, and the Bill is then said to have been passed by the
Legislative Assembly, even though it does not become a

law of Queensland until it receives assent from the Governor.
After a Bill’s third reading, no further questions can be put.

Important details about this stage are set out in the Standing
Rules and Orders of the Legislative Assembly, chapter 27
and The Queensland Parliamentary Procedures Handbook.

4.12 Cognate debates

Two or more related Bills are sometimes dealt with together
as cognate Bills. This requires the Legislative Assembly’s
agreement to a motion for the suspension of standing and
sessional orders that would otherwise require the Bills be
dealt with separately. For example, for two related Bills, the
Assembly might authorise:

e the one question being put in regard to the second
readings

e the consideration of the Bills together at the consideration
in detail stage

e the one question being put for the third readings
and titles.

4.13 Record of Proceedings

Each day’s Record of Proceedings, the official daily record
of the Legislative Assembly’s proceedings as compiled by
the Clerk of the Parliament and commonly known as Hansard,
includes a summary of the progress of any Bill before the
Legislative Assembly on that day, including the votes on

any matter relating to the Bill. The Record of Proceedings is
usually published within a day of the proceedings it records.
Itis produced in hard copy form by the government printer
and placed on the website of Parliament House. The Record
of Proceedings is used by the Clerk of the Parliament

and OQPC to prepare copies of the Bill as passed by the
Legislative Assembly.

4.14 Attendance by departmental officers
and OQPC drafter (other than for
portfolio committee)

A Bill’s sponsoring minister decides the extent to which
officers of the minister’s department attend at the House

for any stage of the Bill’s progress through the Legislative
Assembly. Attendance may involve sitting in the seats made
available to departmental officers outside the bar of the
House and advising the minister as the debate proceeds.

A policy or instructing officer may also be required to brief
members of the Legislative Assembly or interest groups when
the Bill is introduced or is about to be, or is being, debated.

The OQPC drafter may attend the consideration in detail
stage of the Bill if requested to do so.

4.15 Private members’ Bills and
amendments during consideration
in detail

Private members’ Bills are generally handled by the
Legislative Assembly in the same way as government Bills,
except that they are debated during times set aside for
General (private members’) Business. Private members

do not have a statutory obligation to provide explanatory
notes for private members’ Bills, but ordinarily do so. In
relation to amendments during consideration in detail, the
Legislative Assembly agreed to the following motion on 7
November 2001:

The House encourages all members who intend to
move amendments to a Bill to circulate the proposed
amendments in the House and where appropriate
explanatory notes to these amendments.
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There are special issues that arise if a non-government
member asks OQPC to prepare amendments during
consideration in detail for a Bill. The drafter deals with

the member’s request as a new and separate task, and
can not divulge information about the member’s proposed
amendment to the government. The drafter, in providing a
service to a non-government member, does not assume the
role of policy adviser but does fulfil OQPC’s function under
the Legislative Standards Act 1992 to provide advice on
achieving the policy objectives by alternative means and
on fundamental legislative principles.
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5 Royal assent

The Clerk of the Parliament has responsibility for the process
by which a Bill passed by the Legislative Assembly receives
assent. After the Legislative Assembly passes a Bill for an
Act, the Clerk advises OQPC to prepare a copy of the Bill

in the form it took at its third reading, that is, including

any amendments passed during consideration in detail.
0OQPC sends an electronic copy of the Bill to the Clerk for
confirmation of its correctness. Once the Clerk has done this,
the Clerk asks OQPC to supply copies of the Bill in two forms:
the Bill as at its third reading and the Bill in parchment form.

As soon as possible after the Legislative Assembly’s

Record of Proceedings relating to a Bill becomes available

to the parliamentary counsel, the parliamentary counsel

by convention writes to the Attorney-General advising the
Attorney-General that the Bill for the Act has been passed by
the Legislative Assembly and that the Bill is to be presented
to the Governor for assent. The letter advises that itis in
order for the Attorney-General to sign an attached certificate.

The attached certificate, in the form of a letter for signature
by the Attorney-General addressed to the Governor, informs
the Governor that the Bill for the Act has been duly passed
through all stages of the Legislative Assembly and that it is in
order for the Governor to assent to the Bill.

The letter, and the draft certificate for signature by the

Attorney-General, are delivered to the Clerk of the Parliament.

The Clerk delivers the letter and attached certificate
to the Attorney-General. The certificate, signed by the

Attorney-General, accompanies the Bill delivered to the
Governor for assent. (See The Queensland Parliamentary
Procedures Handbook.)

As a practical reality, because the assent to a Bill must follow
quickly after its passage by the Legislative Assembly, if there
is any substantial issue about the constitutional validity of

a Bill, the issue must be considered by the Attorney-General
before the Bill is introduced into the Legislative Assembly.
The process at that stage may also involve formal advice
from the Solicitor-General and other senior lawyers, and
consideration by Cabinet.

Once the Bill has received assent and has become an Act, the
Clerk of the Parliament advises OQPC of details of the assent,
including the Act’s number, and requests that OQPC prepare
a copy of the Act. The Act will include the Act’s number and
its date of assent. The Act commences to operate as a new
law on the date of assent, subject to any commencement
provision included in the Act. Chapter 2.11.2 gives more
detail about Act commencement.

The Queensland Parliamentary Procedures Handbook
notes that the process of having a Bill assented to can take
up to two weeks. Urgent assent can be obtained in some
circumstances. If it is necessary for a Bill to be assented to
urgently, the chief executive of the sponsoring department
must give the Clerk of the Parliament the earliest possible
written notification and the reasons that urgent assent

is required.
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6 Subordinate legislation

This chapter deals with subordinate legislation,
other than exempt subordinate legislation.

6.1 What is subordinate legislation?

Generally

Under the general law, the term ‘subordinate legislation’
is often used to refer to a legislative instrument made

by an entity under a power delegated to the entity by
the Parliament.

It can be necessary for legislative power to be delegated
for any of the following reasons:

e to save pressure on parliamentary time

e the legislation is too technical or detailed to be suitable
for parliamentary consideration

e to deal with rapidly changing or uncertain situations

e to allow for swift action in the case of an emergency.

Particular meaning under the
Statutory Instruments Act 1992

This handbook, however, uses the term ‘subordinate
legislation’ in a more particular sense, in accordance with the
framework established by the Statutory Instruments Act 1992.

Under the Statutory Instruments Act 1992,
subordinate legislation refers to a defined subset of
statutory instruments.

A ‘statutory instrument’ is an instrument made directly or
indirectly under an Act by an entity other than the Parliament.
‘Subordinate legislation’ refers to a statutory instrument

that is classified as subordinate legislation under that Act.
See sections 6 to g9 of that Act for more details.

There are many types of subordinate legislation. Some of the
most common are:

e regulations made by the Governor in Council

e proclamations that provide for the commencement
of provisions of an Act

¢ |ocal laws
e rules

e by-laws.

Sometimes, whether a statutory instrument is classified

as subordinate legislation depends on the provisions of

the empowering Act. For example, an empowering Act may
provide for a statutory instrument to be made by an entity (for
example, a board), but require the instrument to be approved
by the Governorin Council. Under the Statutory Instruments
Act 1992, the instrument is subordinate legislation. Rules and
by-laws can be instruments of this nature.

On the other hand, an empowering Act may provide for a
statutory instrument to be made by an entity (for example
the minister or the chief executive) with no requirement
that it be approved by the Governor in Council. However,
the empowering Act may declare the instrument to be
subordinate legislation. If so, this instrument is also
subordinate legislation under the Statutory Instruments
Act 1992. Standards and notices can be instruments of
this nature.

Significance of status as subordinate legislation

The significance of whether a statutory instrument
is subordinate legislation lies in the fact that
subordinate legislation:

e must be drafted by OQPC, unless it is exempt
subordinate legislation (see chapter 6.2)

e issubject to the notification, tabling and disallowance
provisions of the Statutory Instruments Act 1992
(see chapter 6.13)

¢ issubject to scrutiny by the appropriate portfolio
committee (see chapter 6.14).

6.2 Drafting subordinate legislation

0OQPC drafts subordinate legislation, other than subordinate
legislation that has been exempted from the requirement
that it be drafted by OQPC (known as ‘exempt subordinate
legislation’). In drafting subordinate legislation, OQPC
provides advice to ministers, departments and agencies on:

e alternative ways of achieving policy objectives

¢ the application of fundamental legislative principles.

The authority to draft subordinate legislation ordinarily
comes from a decision of Cabinet, or the relevant minister or
chief executive. The principles for drafting a Bill outlined in
chapter 3 also apply generally to the drafting of subordinate
legislation. However, there are other fundamentals that
must be taken into account when drafting legally effective
subordinate legislation.

6.3 Subordinate legislation must be
within power

Subordinate legislation must be within power, that is,
within the scope of the Act under which it purports to be
made. Subordinate legislation that is not within power is
commonly referred to as being ‘ultra vires’ (beyond the
power). To be lawful, subordinate legislation must have a
sufficient connection with the Act under which it is made.
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6.4 Unauthorised subdelegation

Related to the concept of ultra vires is the issue of
unauthorised subdelegation. A subdelegation arises when
legislative power is subdelegated by the person or body

to whom the power has been delegated. Subordinate
legislation that includes a subdelegation would be invalid

if the empowering Act does not authorise the subordinate
legislation to include the subdelegation. For example,
unauthorised subdelegation would arise if an Act authorises
the Governorin Council to make a regulation to deal with

an issue, but the regulation the Governor in Council makes
does not substantively deal with the issue itself and instead
purports to allow a chief executive to deal substantively with
the issue under a public notice.

6.5 General presumption that legislation
will be prospective

Subordinate legislation generally commences on notification
on the Legislation website, on a stated day after notification,
or on the commencement of its authorising Act. There is

a general presumption that legislation, whether an Act

or subordinate legislation, will operate prospectively.
Generally, the courts will override the presumption only

if the empowering Act contains a provision authorising
retrospective operation. The one exception is where

the subordinate legislation expressly provides for the
retrospective operation of a beneficial provision.

6.6 Retrospective operation of a
beneficial provision

This retrospective operation of a beneficial provision is
expressly permitted under the Statutory Instruments Act
1992, section 34. Section 34 defines ‘beneficial provision’ to
mean a provision that does not operate to the disadvantage
of a person (other than the State, a State authority or a local
government) by decreasing the person’s rights or imposing
liabilities on the person.

6.7 Power to make instruments

The specific powers contained in Acts to make subordinate
legislation are supported by further powers in the
Statutory Instruments Act 1992, in particular, sections 21 to
31 of that Act. Some examples follow:

e Section 22 enables subordinate legislation to be made
with respect to any matter that is required or permitted
to be prescribed by the authorising law or other law or is
necessary or convenient to be prescribed for carrying out
or giving effect to the authorising law.

e Section 23 enables subordinate legislation to
make provision for a matter by applying, adopting
or incorporating (with or without modification) the
provisions of an Act, statutory instrument or other law,
or another document.

e Section 24 enables subordinate legislation to make
provision for a matter by applying generally throughout
the State or being limited in its application to a particular
part of the State. Section 24 also enables subordinate
legislation to make provision for a matter by applying
generally to all persons and matters or being limited in its
application to particular persons or matters or particular
classes of persons or matters.

e Section 29 enables subordinate legislation to provide for
the review of, or a right of appeal against, a decision made
under the subordinate legislation.

e Section 30 enables subordinate legislation to require a
form prescribed by or under the subordinate legislation,
or information or documents (whether or not included
in, attached to or given with a form), to be verified by
statutory declaration.

An Act and the subordinate legislation under it should be a
single set of rules. Generally, there should be no duplication
in subordinate legislation of rules that are already stated

in the Act and there should be no significant change in
concepts or language. Any definitions in an Act will also
apply to subordinate legislation made under the Act (Acts
Interpretation Act 1954, sections 7 and 32AA).

6.8 Certification

Ordinarily, OQPC certifies subordinate legislation drafted

by it, and supplies the subordinate legislation to the relevant
department. OQPC will certify subordinate legislation only

if it is satisfied that the proposed subordinate legislation:

e s lawful

e has sufficient regard to fundamental legislative principles.

If the subordinate legislation is to be made by the Governor
or Governor in Council, OQPC supplies one blue copy and
one white copy, and certifies each copy by placing a special
stamp bearing a signed authority on the first page.

If the subordinate legislation is to be made by an entity
other than the Governor or Governor in Council, but must
subsequently be approved by the Governor or Governor
in Council:

e OQPC firstly supplies one white copy, which is
not certified.

e Afterthe subordinate legislation has been made by the
entity, OQPC supplies one blue copy and one white copy,
both certified.

If the subordinate legislation is to be made by an entity other
than the Governor or Governor in Council and there will be

no subsequent Governor or Governor in Council involvement
before notification, OQPC supplies one white copy, which

is certified.
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All copies are supplied on archival paper. The Executive
Council Secretariat retains white certified copies it receives
from a department. Blue certified copies eventually form
part of the administering department’s records. Under

The Queensland Cabinet Handbook, proposed subordinate
legislation that has not been certified by OQPC must be
submitted to Cabinet.

6.9 Penalties

Subordinate legislation can not impose a penalty for
contravention of one of its provisions unless authorised
by the empowering Act. The former Scrutiny of Legislation
Committee repeatedly stated that such penalties should
generally be no more than 20 penalty units.®

6.10 Infringement notice offences

A department should liaise with the Department of Justice
and Attorney-General if the department proposes to create
an infringement notice offence. This is achieved by amending
the State Penalties Enforcement Regulation 2000. Both the
offence that the department administers and the fine for the
offence must be prescribed in the regulation.

As a general guide, infringement notice fines prescribed

in the State Penalties Enforcement Regulation 2000 for

an infringement notice given under the State Penalties
Enforcement Act 1999 should not be more than one-tenth
of the penalty prescribed in the Act or the subordinate
legislation to which the infringement notice fine relates.
For example, if a provision of a regulation attracts a
maximum penalty of 20 penalty units, the penalty under an
infringement notice would ordinarily be prescribed at not
more than two penalty units.

6.11 Explanatory notes

Under the Legislative Standards Act 1992, section 22, an
explanatory note prepared by the administering department
must accompany all subordinate legislation. Section 24

of that Act sets out the matters to be addressed in the
explanatory note.

Administering departments are required to prepare an
explanatory note for all types of subordinate legislation
(and not just significant subordinate legislation). This is
to ensure that Members of Parliament and the general
public are able to understand the rationale for making
the subordinate legislation. More detailed information
on explanatory notes is available in the Guidelines to the
preparation of explanatory notes and from departmental
CLLOs. Agencies are required to adopt the templates set
out in those guidelines to ensure a consistent approach
across government.

Departments are now responsible for preparing and printing
the Executive Council copy of the official text of explanatory
notes for submission to the Executive Council with the
certified copies of the subordinate legislation drafted and
printed by OQPC.

However, OQPC is responsible for supplying the explanatory
notes to the government printer and for publishing them
with the subordinate legislation on the Legislation website
after notification.

A week before each Executive Council meeting, the
Executive Council Secretariat advises OQPC which
subordinate legislation drafted by OQPC is expected to be
considered at the meeting. The list is confirmed the day
before the meeting and OQPC then allocates subordinate
legislation numbers which are made available to CLLOs for
inclusion in explanatory notes.

To ensure print, notification, delivery and publication
deadlines are met, OQPC needs to receive from departments
the final electronic version of explanatory notes, with
subordinate legislation number included, by 2.00pm on

the day the subordinate legislation is made unless other
arrangements are made.

6.12 Human rights and
subordinate legislation

After the commencement of the substantive provisions of the
Human Rights Act (1 January 2020) all subordinate legislation
tabled in the Legislative Assembly must be accompanied by a

Human Rights Certificate.

A Human Rights Certificate must set out whether, in the
opinion of the Member who has tabled the subordinate
legislation, it is compatible or incompatible with the human
rights set out in the Act, and set out reasons that explain how
the instrument is compatible or otherwise, and the nature
and extent of any incompatibility. Human Rights Certificates
are to be prepared by the administering department.

If any amendment to a Human Rights Certificate is required,
this should be done through a separate errata document.

6.13 Notification

Under the Statutory Instruments Act 1992, section 47,
subordinate legislation must normally be notified by the
publication on the Legislation website of the subordinate
legislation and the date of publication. In exceptional
circumstances where this is temporarily not possible,

the parliamentary counsel can decide to notify and
publish initially in another way until normal publication
is practicable.

See chapter 6.17 for information on the notification process.

6.14 Tabling and disallowance

The Statutory Instruments Act 1992, section 49(1) states that
subordinate legislation must be tabled in the Legislative
Assembly within fourteen sitting days after it is notified.
Subordinate legislation ceases to be effective if it is not
tabled in the Legislative Assembly (Statutory Instruments Act
1992, section 49(2)).
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The Statutory Instruments Act 1992, section 50(1) provides
that the Legislative Assembly may pass a resolution
disallowing subordinate legislation tabled in the Assembly
if notice of a disallowance motion is given by a member
within fourteen sitting days after the tabling. Subordinate
legislation ceases to have effect if it is disallowed by the
Legislative Assembly (Statutory Instruments Act 1992,
section 50(3)).

If the subordinate legislation is not tabled as required
oris disallowed, it is taken never to have been made or
approved. However, nothing done or suffered under the
legislation before it ceased to have effect is affected.

Also, if the subordinate legislation amended or repealed
other legislation, the other legislation is revived (Statutory
Instruments Act 1992, section 51).

See chapter 6.17 for information on the tabling process.

6.15 Parliamentary scrutiny

Under the Parliament of Queensland Act 2001, section 93,
a portfolio committee examines subordinate legislation in
its portfolio area and considers:

e the policy to be given effect by the legislation
e the application of fundamental legislative principles
e the lawfulness of the legislation and

e compliance with requirements to prepare explanatory
notes and guidelines approved by the Treasurer about
regulatory impact statements.

A portfolio committee approaches its responsibilities to
subordinate legislation in much the same way as it does with
Bills, with one notable exception: the committee can directly
oppose an objectionable provision in subordinate legislation
by asking the Legislative Assembly to support a motion to
disallow the provision under the Statutory Instruments Act
1992, section 50.

6.16 Interpretation

The Statutory Instruments Act 1992 contains provisions
about how to interpret subordinate legislation. It applies
relevant provisions of the Acts Interpretation Act 1954, some
in a modified form (Statutory Instruments Act 1992, part 4,
divisions 1 and 2).

6.17 Expiry of subordinate legislation

The Statutory Instruments Act 1992, section 54 provides
for subordinate legislation to expire on 1 September first
occurring after the tenth anniversary of its making. This
is designed:

e toreduce substantially the regulatory burden without
compromising law and order and essential economic,
environmental and social objectives

e to ensure subordinate legislation is relevant to the
economic, social and general wellbeing of Queensland

e to otherwise ensure the part of the Statute Book consisting
of subordinate legislation is of the highest standard.

The Statutory Instruments Act 1992, sections 56 and 56A
set out grounds for the limited exemption of subordinate
legislation from expiry. Subordinate legislation may be
exempted from expiry for periods of not more than one
year if:

e replacement subordinate legislation is being drafted

e the subordinate legislation is not proposed to be replaced
when it expires at the end of the exemption period

e the empowering Act is subject to review.

Subordinate legislation that is substantially uniform or
complementary with legislation of the Commonwealth or
another State may be exempted from expiry for periods of not
more than five years.

The Statutory Instruments Act 1992, section 57 states the
expiry provisions do not apply to particular subordinate
legislation that requires a resolution of the Legislative
Assembly before it may be repealed or before the status

of land to which it applies may be changed. Also, the expiry
provisions do not apply to other important subordinate
legislation specifically identified in the Act.

0QPC gives affected departments at least one year’s notice
of the impending expiry of subordinate legislation and the
Department of the Premier and Cabinet, as the administering
agency, coordinates any required amendments to the
Statutory Instruments Regulation 2012 to exempt relevant
subordinate legislation from expiry (Statutory Instruments Act
1992, section 55).

6.18 Printing, notification and tabling
processes

0QPCis responsible for managing and coordinating the
notification and publication of subordinate legislation
(except exempt subordinate legislation) for the government
as a whole, including formal notification on the Legislation
website. Requirements for notification and tabling are
governed by the Statutory Instruments Act 1992, part 6.

To ensure these requirements are fulfilled, processes have
been established between OQPC and departments, the
Executive Council, the government printer and the Table
Office of Parliament House.

In summary, the procedures for subordinate legislation going
before the Governor or Governor in Council according to the
usual schedule are as follows:

1. The administering department notifies the Executive
Council Secretariat that subordinate legislation is to be
signed by the Governor at the Executive Council meeting
on a particular Thursday and submits the certified copy
of the legislation and printed copies of the
explanatory notes.
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2. The Executive Council Secretariat advises OQPC in
advance of each meeting which subordinate legislation
is to be made at that meeting.

3. OQPC allocates subordinate legislation numbers and
advises departments so those numbers can be included
in the explanatory notes.

4. OQPC prepares the subordinate legislation for printing in
the subordinate legislation series and also prepares the
notification information for publishing on the Legislation
website on Friday.

5. Following the Executive Council meeting on Thursday,
departments email copies of the explanatory notes for
subordinate legislation made at the meeting to OQPC
by 2.00pm and OQPC then supplies all files to the
government printer.

6. The government printer prints the subordinate legislation
and explanatory notes ready for delivery to relevant
administering departments and to the Table Office on
Friday from 10.00am.

7. OQPC notifies subordinate legislation made the
preceding day on the Legislation website by 10.00am on
Friday and also publishes the legislation and explanatory
notes on the website.

8. The Table Office automatically tables the subordinate
legislation in the Legislative Assembly within fourteen
sitting days of notification.

9. For subordinate legislation made by an entity other than
the Governor or Governor in Council, for example, by a
minister or board, and where there is no subsequent
Governor or Governor in Council involvement, the
administering department must liaise directly with OQPC
to arrange notification. OQPC requires advice about the
date the subordinate legislation was made and the date
itis to be notified. The subordinate legislation is then
printed, notified and tabled according to the procedures
outlined in items 3 to 8 above.

Itis sometimes necessary for the minister to table an
erratum to the explanatory notes presented with subordinate
legislation to correct an error or other inaccuracy. For this
purpose, the department arranges for the government
printer to print the erratum document and deliver copies to
the Table Office of Parliament House in accordance with its
requirements. After the document is tabled, the department
is also responsible for supplying OQPC with an electronic
version for publication on the Legislation website.
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7 Fundamental legislative principles

This chapter, which is a companion to chapter 2,
considers the policy information needed to draft
a government Bill in relation to the particular
issue of fundamental legislative principles.

This chapter also considers fundamental
legislative principles from the perspective

of subordinate legislation.

7.1 Introduction

7.1.1 What are fundamental legislative principles?

Fundamental legislative principles are the principles relating
to legislation that underlie a parliamentary democracy based
on the rule of law (Legislative Standards Act 1992, section
4(1)). The principles include requiring that legislation has
sufficient regard to the rights and liberties of individuals and
to the institution of Parliament.

7.1.2 Considering fundamental legislative principles

0QPC has a statutory responsibility to advise in relation

to the application of fundamental legislative principles in
drafting legislation (Legislative Standards Act 1992, section
7). The portfolio committees have a statutory responsibility
to comment on the application of fundamental legislative
principles to particular Bills and particular subordinate
legislation (Parliament of Queensland Act 2001, section 93).
The portfolio committees have replaced the former Scrutiny
of Legislation Committee and adopted a similar approach
and commentary.

Explanatory notes for Bills and significant subordinate
legislation are required to contain a brief assessment of the
consistency of the legislation with fundamental legislative
principles and, if the Bill or subordinate legislation is
inconsistent with fundamental legislative principles, the
reasons for the inconsistency (Legislative Standards Act
1992, sections 23(1)(f) and 24(1) (i)).

This chapter provides some practical guidance on the
application of the fundamental legislative principles.

For more information on the application of fundamental
legislative principles in the drafting of legislation, see the
OQPC Notebook and Principles of good legislation: OQPC
guide to FLPs, which are available on the Publications page
of the Legislation website, or consult the publications of
the portfolio committees and the Alert Digests of the former
Scrutiny of Legislation Committee (www.parliament.gld.gov.
au/en/work-of-committees/publications).

The Legislative Standards Act 1992, section 4(3) specifies
some of the matters that should be considered in deciding
whether legislation has sufficient regard to the rights

and liberties of individuals. These are considered below

in chapters 7.2.1-7.2.11. Chapter 7.2.12 considers some

other matters that are relevant to the rights and liberties
of individuals.

The Legislative Standards Act 1992, section 4(4) and (5)
specifies some of the matters that should be considered
in deciding whether legislation has sufficient regard to the
institution of Parliament. These are considered below in
chapters 7.3.1-7.3.8. Chapter 7.3.9 considers some other
matters that are relevant to the institution of Parliament.

Chapter 7.4 contains a practical application of
fundamental legislative principles in an examination of
inspectorial powers.

7.1.3 Modifying or abrogating fundamental
legislative principles: the principle of legality

Before considering the content of fundamental legislative
principles, it is important to understand how legislation
affecting fundamental legislative principles will be
interpreted by the courts.

The High Court has repeatedly stated that statutory

provisions are not to be construed as modifying or abrogating

important common law rights, freedoms, privileges or
immunities in the absence of clear words or necessary
implication to this effect.” This common law presumption,
or rule of statutory construction (‘the rule’), is considered
to be an aspect of the ‘principle of legality’ that governs
the relationship between parliament, the executive and the
courts.® The rule is of long standing and the Chief Justice of
the High Court has recently reiterated that ‘[i]t can be taken
to be a presumption of which those who draft legislation,
regulations and by-laws are aware’.?

The type of common law rights, freedoms, privileges
and immunities that are protected by the rule include
the following—

e freedom from unwarranted imprisonment or detention?®

¢ freedom of movement®

e freedom of speech™

e vested proprietary interests®

e privilege against self-incrimination

e legal professional privilege®

e access to the courts*

e procedural fairness?

e that legislation is not retrospective®

e that legislation does not oust the jurisdiction of
the courts®

e that the crown does not have right of appeal®

¢ rules of international law.*

This list is certainly not exhaustive and the High Court has
indicated a willingness to expand the rule significantly.
For example, in X7 v Australian Crime Commission [2013]
HCA 29, a majority in the High Court recognised that the
rule was most frequently applied to legislation that may
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affect rights. However, the majority held that the rule also
applied to legislation that could have an effect on a ‘defining
characteristic of the criminal justice system’.2? In fact, the
majority indicated that the rule would apply to any legislation
that departed from the ‘general system of law’.

As the rest of this chapter is explored, it will be noted that
many of the common law rights, freedoms, principles

and immunities protected by the rule overlap with the
fundamental legislative principles identified in the
Legislative Standards Act. This makes sense, given that both
the rule and the fundamental legislative principles have a
common aim: to provide the foundation for a parliamentary
democracy based on the rule of law.

The rule means that it is essential to know and understand
fundamental legislative principles. It means that the
legislature, when making laws, must squarely face two
issues. Firstly, the legislature must decide whether there is
adequate policy justification to override the fundamental
legislative principles. Secondly, if the legislature does
decide to override the principles, it will only be successful

in achieving its intent if it uses express words or words of
‘necessary intendment’.24 To achieve such overriding, the rule
‘will usually require that it be manifest from the statute in
question that the legislature has directed its attention to the
question whether to abrogate or restrict and has determined
to do so0.’*

7.2 The rights and liberties of individuals

7.2.1 Does the legislation make rights and liberties,
or obligations, dependent on administrative power
only if the power is sufficiently defined and subject
to appropriate review?

Depending on the seriousness of a decision made in the
exercise of administrative power and the consequences
that follow, it is generally inappropriate to provide for
administrative decision-making in a Bill without stating
criteria for making the decision and providing for a merits-
based appeal from the decision. Occasionally, this may be
a two-tiered system with an internal review of the original
decision-maker’s decision and a subsequent right of appeal
to a court or tribunal. The decision-maker should be
required to provide reasons for the decision, together with
information on any review and appeal rights. See also the
Acts Interpretation Act 1954, section 27B.

In relation to defining administrative power, other matters
that the portfolio committees monitorinclude:

e the imposition of conditions on a licence or other
statutory authority

e the imposition of suitability, eligibility and similar
criteria for granting an appointment, place, position or
other status

e the appropriate nature of a power to administratively grant
an appointment, place, position or other status

e the appropriate nature of a power to give administrative
directions generally or in unusual circumstances, for
example, to persons and bodies ordinarily regarded as
independent or to affect an established trust

e the limitation of the period within which prosecutions
may be started for breaches of statutory duty.

In relation to appeals and reviews, other matters that the
former Scrutiny of Legislation Committee monitored included:

e the power to use a power peremptorily, that is, without
first giving an opportunity to those affected by the power
to express a view

e the reduction of existing rights of review or appeal, or the
provision of review or appeal rights with less than the
usual process

e the appropriateness of a review or appeal that is based
on political, as opposed to administrative or judicial,
accountability.

7.2.2 Is the legislation consistent with principles
of natural justice?

The principles of natural justice are principles developed
from the common law.

Right to be heard

The principles require that something should not be done to
a person that will deprive the person of some right, interest,
or legitimate expectation of a benefit, without the person
being given an adequate opportunity to present the person’s
case to the decision-maker.

Matters that the portfolio committees monitor include:

e the appropriateness of immediately suspending a
person’s licence without the person being heard

e alack of consideration of the views of third parties, that
is, persons whose rights may be affected by action taken
under legislation against another person

e concealment of confidential information from a person
who loses a legislative authority on the basis of
the information.

Absence of bias
The decision-maker must be unbiased.

The overall test of whether a decision-maker is biased is
whether the relevant circumstances would give rise, in
the mind of a party or a fairrminded member of the public,
to a reasonable apprehension or suspicion of a lack of
impartiality on the part of the decision-maker.

For example, in the context of a legislative scheme
conferring rights of appeal or review, the requirement to

be unbiased will usually involve ensuring that the person
who hears the review or appeal is separate from the original
decision-maker.
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Procedural fairness

The principles require procedural fairness, involving a flexible
obligation to adopt fair procedures that are appropriate and
adapted to the circumstances of the particular case.

The portfolio committees would be likely to have concerns
about any process purporting to afford natural justice that is
not transparent.

In relation to procedural fairness, other matters that the
portfolio committees monitor include whether a person who
is the subject of the decision will be provided with:

e adequate notice of when any hearing will take place
e adequate notice of any allegation being considered

e adequate notice of any particular requirements of the
decision-maker

e areasonable opportunity to present the person’s case
and to respond to any adverse material of which the
decision-maker has informed itself.

The former Scrutiny Committee considered that whether
legal representation is required at any hearing depends on
all the circumstances.?®

7.2.3 Does the legislation allow the delegation of
administrative power only in appropriate cases and
to appropriate persons?

Generally, powers should be delegated only to appropriately
qualified officers or employees of the administering
department. This approach reflects the policy of the former
Scrutiny of Legislation Committee.?” The Acts Interpretation
Act 1954, section 27A contains extensive provisions dealing
with delegations.

Delegation to a person or body outside government is
uncommon because, as noted by the former Scrutiny of
Legislation Committee, it ‘potentially circumvents the
traditional means of accountability usually applicable

to the public sector’.?® As also noted by the former
Scrutiny Committee, administrative decisions made

within government are usually subject to accountability
mechanisms such as those under the Information Privacy
Act 2009, the Right to Information Act 2009, the Judicial
Review Act 1991, the Crime and Misconduct Act 2001 and

the Ombudsman Act 2001. The appropriateness of placing
limitations on a delegation of a power depends on all the
circumstances, including the extent of the power, how use
of the power may affect the rights or legitimate expectations
of others, and whether particular expertise or experience is
needed to exercise the power properly.

A power of subdelegation requires careful consideration and
may be inappropriate on some occasions.?

7.2.4 Does the legislation provide for the reversal
of the onus of proof in criminal proceedings without
adequate justification?

Generally, reversal of the onus of proof in criminal
proceedings is opposed. However, justification for the
reversal is sometimes found in situations where the matter
that is the subject of proof by the defendant is peculiarly
within the defendant’s knowledge and would be extremely
difficult, or very expensive, for the State to prove.>

Generally, for a reversal to be justified, the relevant fact must
be something inherently impractical to test by alternative
evidentiary means and the defendant would be particularly
well positioned to disprove guilt.

A provision making a person guilty of an offence committed
by someone else with whom the person is linked, and
providing defences allowing the person to disprove
connection with the offence, is an apparent reversal of onus
of proof and must be justified. Common situations where
these concerns have arisen are when executive officers of

a corporation are taken to be guilty of offences committed
by the corporation, or a corporation is taken to be guilty of
offences committed by its executive officers. However, the
onus of proof should not be reversed in provisions making
directors and executive officers liable for contraventions by
corporations. Further, these provisions are only justifiable in
limited circumstances. See chapter 2.11.16 for information
regarding the limited circumstances in which liability of
directors and executive officers for statutory contraventions
by corporations may be justified.

A provision should not provide that something is conclusive
evidence of a fact, without the highest justification. However,
frequently a provision may facilitate the process of proving

a fact by providing for a certificate or something else to be
evidence (not conclusive) of a fact, giving a party affected an
opportunity to challenge the fact.

7.2.5 Does the legislation confer power to enter
premises, and search for or seize documents or
other property, only with a warrant issued by a

judge or other judicial officer?

Power to enter premises should generally be permitted only
with the occupier’s consent or under a warrant issued by a
judge or magistrate. Strict adherence to the principle may not
be required if the premises are business premises operating
under a licence. However, residential premises should not,
without the highest justification, be entered except with the
occupier’s consent or under a warrant.

The former Scrutiny of Legislation Committee examined
powers of entry and commented adversely if appropriate
safeguards were not provided.>
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7.2.6 Does the legislation provide appropriate
protection against self-incrimination?

This principle has as its source the common law rule that
an individual accused of a criminal offence should not
be obliged to incriminate himself or herself. In Sorby v
Commonwealth,3? Gibbs CJ said:

It has been a firmly established rule of the common
law, since the seventeenth century, that no individual
can be compelled to incriminate himself (or herself).
An individual may refuse to answer any question, or to
produce any document or thing, if to do so ‘may tend to
bring him (or her) into the peril and possibility of being
convicted as a criminal.

In Alert Digest No. 13 of 1999 at page 31, the former Scrutiny
of Legislation Committee stated:

The committee’s general view is that denial of the protection
afforded by the self-incrimination rule is only potentially
justifiable if:

e the questions posed concern matters that are peculiarly
within the knowledge of the persons to whom they are
directed, and would be difficult orimpossible to establish
by any alternative evidentiary means; and

e the Bill prohibits use of the information obtained in
prosecutions against the person; and

e inorderto secure this restriction on the use of the
information obtained, the person should not be required
to fulfil any conditions (such as formally claiming
the right).

If provision is made for denying the privilege provided by the
self-incrimination rule, provision also needs to be made to
grant appropriate immunity against the use of information
gained, directly or indirectly, from forced disclosure. This
also means that the usefulness of a provision denying the
privilege is substantially reduced because the evidence
produced can not be used in a court.

Abrogating the privilege should be contemplated only

when it is more important to know the facts leading to the
contravention than to prosecute the contravention. This may
be the case if knowledge will allow action to be taken that
may save lives or prevent injury in the future.

7.2.7 Does the legislation adversely affect
rights and liberties, or impose obligations,
retrospectively?

Strong argument is required to justify an adverse affect
on rights and liberties, or the imposition of obligations,
retrospectively.

Whether a statutory provision is in fact retrospective can
often be difficult to decide. For example, difficulties occur
where the provisions of an Act apply to an event that
comprises several components, some of which happened
before the Act’s commencement and some after.

For subordinate legislation, the Statutory Instruments Act
1992, section 32 provides for the commencement of a
statutory instrument prospectively. Only section 34

provides otherwise. Section 34 allows a statutory instrument
to expressly provide for beneficial retrospectivity, that is,
retrospectivity that does not decrease a person’s rights or
impose liabilities on a person other than the State, a State
authority or a local government. Subordinate legislation that
purports to have an adverse effect can not be made without
the authority of an Act.

The former Scrutiny of Legislation Committee brought to the
attention of Parliament all provisions in Bills that have effect
retrospectively.3 While the committee generally opposed
retrospective legislation, it conceded that on occasions
retrospective legislation that is curative and validating may
be justified.

7.2.8 Does the legislation confer immunity
from proceeding or prosecution without
adequate justification?

The former Scrutiny of Legislation Committee stated that one
of the fundamental principles of the law is that everyone is
equal before the law and should therefore be fully liable for
one’s acts or omissions.?> However, it recognised that the
conferral of immunity is appropriate in certain situations.

The former Scrutiny of Legislation Committee did not object
to immunity being conferred on the following:

¢ public servants implementing announced policy,
particularly when liability instead attaches to the State3®

e persons acting judicially or in roles similar to or associated
with judicial process3”

e persons carrying out statutory functions3®

¢ whistleblowers or persons making disclosures similar to
whistleblowing3®

* persons making disclosures to entities carrying out
statutory functions.4°

The granting of immunity is most justifiable when there is
a significant public interest in doing so. For example, the
former Scrutiny of Legislation Committee considered that
the granting of immunity may be in the public interest
where it allows the government to gain necessary
information about criminal behaviour relatively more
significant than the behaviour protected by the immunity,
or where it encourages the candid disclosure of unsafe
conditions, processes or practices.4

7.2.9 Does the legislation provide for the
compulsory acquisition of property only with
fair compensation?

A legislatively authorised act of interference with a person’s
property must be accompanied by a right of compensation,
unless there is a good reason (for example, the power to
confiscate the profits of crime, or to confiscate property

to investigate a criminal offence committed by a person
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and of which the person is subsequently convicted).

An example of interference that should have an associated
compensation provision is entry onto another’s property with
damage following.

7.2.10 Does the legislation have sufficient regard
to Aboriginal tradition and Island custom?

For a detailed background to the original enactment of the
‘Aboriginal tradition and Island custom’ principle, see Alert
Digest No. 1 of 1999 at pages 13-17, paragraphs 3.18-3.29.

The former Scrutiny of Legislation Committee monitored
numerous matters relating to Aboriginal tradition and Island
custom and to the interests of Aboriginal and Torres Strait
Islander communities in general, including the need for
legislation to take account of the following:

e the special nature of parental or kinship relationships
in Aboriginal and Torres Strait Islander communities

e the special difficulties faced by Aboriginal and Torres
Strait Islander people within formal court, tribunal or other
process structures with decision-making powers

e the special needs of Aboriginal and Torres Strait Islander
people within the criminal justice and corrective
service systems.

The former Scrutiny of Legislation Committee also recognised
the value of undertaking significant consultation with
Aboriginal and Torres Strait Islander representative bodies
on proposed legislation which might impact on Aboriginal
tradition or Island custom.4?

7.2.11 Is the legislation unambiguous and drafted
in a sufficiently clear and precise way?

The former Scrutiny of Legislation Committee’s expectations
were that legislation should:

® be userfriendly and accessible so ordinary
Queenslanders can gain an understanding of the laws
relating to a particular matter without having to refer to
multiple Acts of Parliament

e contain coherent provisions, addressing
foreseeable matters#

e be drafted in a style that is as simple as possible,
consistent with the nature of the subject matter

e be structured in a logical, user-friendly and accessible way
e contain provisions that are precisely drafted.

7.2.12 Does the legislation in all other respects
have sufficient regard to the rights and liberties
of individuals?

The former Scrutiny of Legislation Committee consistently
took the approach that the matters specifically listed in
the Legislative Standards Act 1992, section 4(3) are not
exhaustive of all matters relevant to an individual’s rights
and liberties.

The former Scrutiny Committee took an expansive approach
in identifying rights and liberties. These include traditional
common law rights, for example, the right of a landowner

to the use and enjoyment of his or her land. They can also
encompass, for example, rights that are only incompletely
recognised at common law (for example, the right to privacy)
and rights (especially human rights) that arise out of
Australia’s international treaty obligations.4

The former Scrutiny Committee made comment about
legislation in relation to the following broad principles:

e Abrogation of rights and liberties (in the broadest sense
of those words) from any source must be justified, whether
the rights and liberties are under the common law, statute
law or otherwise.

e Restrictions on ordinary activities must be justified.

e Legislative intervention should be proportionate
and relevant in relation to any issue dealt with under
the legislation.

* Imposition of liability under legislation should provide for
the following:

— adequate definition of the basis for the liability, with
reasonable defences

— imposition of responsibility for the actions of others
only with strong justification

— an appropriate and fair onus and standard of proof

— asingle process for the liability, with all forms of double
jeopardy being avoided as far as possible

— equality under the law for all persons responsible for
the events from which the liability arises.

e Treatment of all persons affected by legislation should be
reasonable and fair.

e There should be a balance within legislation between
individual and community interests.

7.3 The institution of Parliament

The definition of fundamental legislative principles found
in the Legislative Standards Act 1992 is derived from an
understanding of our parliamentary system. As Sir
Anthony Mason, then Chief Justice of the High Court,
stated in Australian Capital Television Pty Ltd v
Commonwealth (No. 2):4¢

(T)he very concept of representative government and
representative democracy signifies government by the
people through their representatives.

The most significant fundamental principle underlying our
parliamentary democracy is that sovereign power is exercised
on behalf of the people by their representatives in the
Parliament. Consequently, legislation must have sufficient
regard to the institution of Parliament.
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7.3.1 Does the legislation allow the delegation of
legislative power only in appropriate cases and to
appropriate persons?

The greater the level of potential interference with
individuals’ rights and liberties, or the institution of
Parliament, the greater will be the likelihood that the
power should be prescribed in an Act of Parliament and not
delegated below Parliament.

Some of the delegations of power in Acts that the former
Scrutiny of Legislation Committee expressed concern about
were as follows:

e power to affect the operation of an Act, as decided by
Parliament, by subordinate legislation made by someone
else (see the material on Henry VIl clauses in chapters
7.3.3and 7.3.7)

e unduly wide power to fill in legislative gaps by subordinate
legislation4”

e vague or overgeneralised powers to make subordinate
legislation4®

e creation of offences and imposition of penalties, other
than minor offences or penalties, by subordinate
legislation4®

¢ definition of rights of review or appeal by subordinate
legislation.5°

Other powers that should not be delegated by conferring
a power to make subordinate legislation include:

e the power to create a new tax®

e the power to conferjurisdiction on higher courts,
particularly the Supreme Court.5

7.3.2 Does the legislation sufficiently subject the
exercise of a delegated legislative power to the
scrutiny of the Legislative Assembly?

For the Parliament to confer on someone other than the
Parliament the power to legislate as the delegate of the
Parliament, without a mechanism being in place to monitor
the use of the power, raises obvious issues about the safe
and satisfactory nature of the delegation.

The matter involves consideration of whether the delegate
may only make rules that are subordinate legislation within
the meaning of the Statutory Instruments Act 1992. With few
exceptions, this Act ensures that subordinate legislation
must be tabled before, and may be disallowed by, the
Legislative Assembly.

The issue of whether delegated legislative power is
sufficiently subjected to the scrutiny of the Legislative
Assembly often arises when power to regulate an activity
is contained in a guideline or similar instrument that is
not subordinate legislation and therefore is not subject to
parliamentary scrutiny.>

In considering whether it is appropriate that delegated
matters be dealt with through an alternative process to

the subordinate legislation, the former Scrutiny of Legislation
Committee took into account the following:

e the importance of the subject dealt with

e the practicality or otherwise of including those matters
entirely in subordinate legislation

e the commercial or technical nature of the subject matter

e whetherthe provisions were mandatory rules or merely
to be had regard to.>

A legislative requirement that instruments that are not
subordinate legislation must be tabled in the Legislative
Assembly may allay the concern that subordinate
legislation has not been used. However, any government
department or agency using this mechanism would need
to have in place an ongoing reliable system to ensure the
tabling actually happens. The automatic system of tabling
subordinate legislation (see chapter 6.17) was instituted
because of inevitable and inadvertent failures to table
subordinate legislation.

7.3.3 Does the legislation authorise the amendment
of an Act only by another Act?

Henry VIl clauses should not be used. The former Scrutiny
of Legislation Committee’s 1997 report The use of “Henry VIl
Clauses” in Queensland Legislation agreed on the following
definition of a Henry VIl clause:

A Henry Vil clause is a clause of an Act of Parliament
which enables the Act to be expressly or impliedly
amended by subordinate legislation or Executive action.

A new Bill sometimes provides for a power to make
transitional regulations for matters for which the Bill either
does not make provision or does not make sufficient
provision. Such a power is intended to provide a mechanism
for dealing with unforeseen difficulties that may arise in

the transition from the previous legal framework to the new
framework to be established under the new Bill.

The former Scrutiny of Legislation Committee often
reviewed transitional regulation-making powers against the
background of its opposition to Henry VIII clauses.

However, the former Scrutiny Committee indicated in Alert
Digest No. 10 of 1996 at page 14 that, in the context of
urgent Bills, a transitional regulation-making power may
have sufficient regard to the institution of Parliament if it
is subject to:

¢ atwelve-month sunset clause

e afurther sunset clause on all the transitional regulations
made pursuant to the transitional regulation-
making power.

The former Scrutiny Committee also expressed the view that
the subjects about which transitional regulations may be
made should be stated in the relevant Bill.

The former Scrutiny Committee also identified clauses

that delegate power to exempt a person or thing from the
operation of an Act as potential Henry VIl clauses. This is
because, under the delegation, there may be, effectively,

a power to substantially change the Act in its application to
a person or thing without reference to the Parliament.
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This is particularly so if the clause allows a person or thing
to be exempted from all or any provisions of an Act, without
further limitation.

In providing flexibility in the administration of an Act
through exemptions, the Act should state the purpose of
the exemptions and limit them to circumstances so specific
that the Parliament may be assured an exemption will be
appropriate. A power to exempt should not be included in
an Act if an ordinary licensing scheme could achieve the
same purpose.>®

7.3.4 For subordinate legislation, is the legislation
within the power that, under an Act or subordinate
legislation (the authorising law), allows the
subordinate legislation to be made?

Subordinate legislation should be authorised by, and not
inconsistent with, the provisions of the authorising law. Case
law made by the courts largely covers the field of this topic.

However, two Acts of general application contain
important provisions that may affect the making of
subordinate legislation.

The Statutory Instruments Act 1992, part 4, division

3 contains provisions about statutory instruments.

In particular, part 4, division 3, subdivision 2 makes
express provision for matters that may be provided forin
subordinate legislation.

The Acts Interpretation Act 1954, part 8 and schedule 1

contain provisions that aid in the interpretation of legislation.

The dictionary in schedule 1 defines commonly used words
and expressions that apply to subordinate legislation.

7.3.5 For subordinate legislation, is the legislation
consistent with the policy objectives of the
authorising law?

Even though there may (strictly speaking) be legal power to
make particular subordinate legislation, the subordinate
legislation should only be made if it is being made to pursue
the policy objectives for which the Parliament agreed to pass
the authorising law.

The use of a subordinate legislation-making power to make
subordinate legislation for a policy objective not anticipated
by the Parliament may amount to an abuse of the power.

7.3.6 For subordinate legislation, does the
legislation contain only matter appropriate
to subordinate legislation?

Although an Act may legally empower the making of
particular subordinate legislation, there remains the issue of
whether the making of legislation for the matter in question
at the lower level of subordinate legislation is appropriate.

It must be remembered that the most authoritative maker

of legislation is the Parliament, which is elected directly by
the community.

An Act’s empowering provision may be broadly expressed,
so that not every item of subordinate legislation that could
be made under it is necessarily appropriate to subordinate
legislation in every circumstance that arises.

Also, for example, an empowering Act may have been
enacted at a much earlier time under different circumstances
to the circumstances applying when the subordinate
legislation is made. See chapter 7.3.1 for some specific
occasions when the use of delegated legislation has been
considered dubious.

It should always be remembered that when the Parliament
delegates the power to make subordinate legislation, it
retains the right to disallow particular subordinate legislation
on any ground.

7.3.7 For subordinate legislation, does the
legislation amend statutory instruments only?

In its report of November 1998 on the Commissions of Inquiry
(Forde Inquiry—Evidence) Regulation 1998, the former
Scrutiny of Legislation Committee drew attention to the
operation of the Statutory Instruments Act 1992, section 7.

Under section 7(1), a statutory instrument is an instrument
that complies with both section 7(2) and 7(3). Section 7(2)
provides that the instrument must be made under:

(a) an Act; or
(b) another statutory instrument; or

(c) power conferred by an Act or statutory instrument and
also under power conferred otherwise by law.

Section 7(3) requires the instrument to be one of the types
listed in section 7(3).

The report notes that an Act is not one of the types contained
in the list in section 7(3), and further notes that the Acts
Interpretation Act 1954 provides that in an Act ‘amend’
includes, for an Act or a provision of an Act, amend by
implication.>

The former Scrutiny Committee consistently expressed the
view that a subordinate instrument that amends an Act,
whether it be the body of the Act or a schedule to the Act,
is inconsistent with the fundamental legislative principle
requiring that subordinate legislation has sufficient regard
to the institution of Parliament.>®

The former Scrutiny Committee, in its report The use of
“Henry VIl Clauses” in Queensland Legislation, said that if an
Act is purported to be amended by a subordinate instrument
in circumstances that are not justified, the committee will
voice its opposition by requesting the Legislative Assembly
to disallow that part of the instrument that breaches the
fundamental legislative principle requiring legislation to have
sufficient regard for the institution of Parliament.

The report discusses the relationship between Henry VI
clauses and the requirement that subordinate legislation
should amend statutory instruments only.
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7.3.8 For subordinate legislation, does the legislation
appropriately subdelegate a power delegated by
an Act?

Subordinate legislation should subdelegate a power delegated
by an Act only—

(@) in appropriate cases and to appropriate persons; and
(b) if authorised by an Act.

Part of the rationale for this query is to ensure sufficient
parliamentary scrutiny of a delegated legislative power.
The material under chapter 7.3.2 is therefore equally
relevant here.

When considering whether it is appropriate for matters

to be dealt with by an instrument that is not subordinate
legislation, and therefore not subject to parliamentary
scrutiny, the former Scrutiny Committee took into account the
importance of the subject dealt with and matters such as the
practicality or otherwise of including those matters entirely in
subordinate legislation.>®

7.3.9 Does the legislation in all other respects have
sufficient regard to the institution of Parliament?

The former Scrutiny of Legislation Committee consistently
took the approach that the matters specifically listed in
the Legislative Standards Act 1992, section 4(4) and (5)
are not exhaustive of all matters relevant to the institution
of Parliament.

The former Scrutiny Committee took an expansive approach
in identifying matters in which the institution of Parliament
must be protected.

The former Scrutiny Committee made comment about
legislation in relation to the following broad issues:

¢ whether legislation providing for direct democracy
processes such as citizens-initiated referendums erodes
parliamentary democracy®

e whether a power to delegate to the executive a power to
confer office and other rewards on members of Parliament
erodes the Parliament’s ability to control its own affairs®

e whether restrictions on candidature in elections
undermine the institution of Parliament®?

e whether national scheme legislation erodes Parliament’s
sovereign power because it is required of Parliament in
compliance with executive agreements made between
governments without the agreement of Parliament.®3

7.4 An example of the application of
fundamental legislative principles—
inspectorial powers

Fundamental legislative principles are particularly
important when powers of inspectors and similar officials
are prescribed in legislation, because these powers are
very likely to interfere directly with the rights and liberties
of individuals.

Rules currently established, by precedent, to achieve
consistency with fundamental legislative principles include
the following:

e Aninspector must be issued with official identification
documents and, when the inspector is exercising a power,
the inspector must produce them to any person against
whom the power is being exercised.

e Entry of any premises without consent is strictly controlled
through limitations on the circumstances under which
entry may be made and requirements for warrants.

e Entry without consent into anywhere a person lives
requires the highest justification.

* The powers that may be exercised, particularly on entry
of premises, must be specified as far as practical, and
justifiable in proportion to the interference in rights and
liberties involved.

e Powers of inspectors in particular legislation must be
limited in ways that are appropriate to the objectives of
the particular legislation and the persons against whom,
and circumstances in which, the powers may be exercised.

e [fitis an offence to obstruct or fail to obey, help, or
provide information to an inspector, reasonable excuse
must be provided as a defence.

e Property must not be interfered with or seized without
particular justification.

e |f property may be seized, the circumstances of its return
must be specified and be fair, and the owner must be
permitted reasonable access to it while it is seized.

e Provision must be made for notice to be given to the
owner of property if it is damaged, and for payment of
compensation unless there is particular justification for
not providing compensation.

e There must be particular justification for the provision
of power to force someone to provide information
and documents, and care must be taken to define the
circumstances and way in which the power is exercised.

e The privilege against self-incrimination must be
specifically preserved, unless there is the highest
justification for not doing so.

e |fa person loses the privilege against self-incrimination
under a provision, the person must be legally protected
from the use against the person in criminal proceedings
of evidence derived directly or indirectly from the loss of
the privilege. The use of the evidence in other proceedings
should also be prohibited unless there is a justification
that is demonstrably proportionate to the impact of the
loss of the privilege.
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8 Human rights

When the Government is developing policy and
legislation, human rights must be actively considered
and taken into account.

The purpose of integrating a human rights framework into
policy development is to improve government decision-
making by ensuring that policy outcomes meet the
standards set out in the Act.

Section 48 of the Human Rights Act 2019 (the Act)
requires statutory provisions, to the extent possible that
is consistent with their purpose, to be interpreted in a way
that is compatible with human rights (or in a way that is
most compatible with human rights). This applies to all
Queensland statutory provisions (including those enacted
prior to the commencement of the Act).

The term ‘compatible with human rights’ is defined in
section 8 of the Act. A statutory provision will be
compatible with human rights if:

e it does not limit a human right; or

e it limits a human right only to the extent that is
reasonable and demonstrably justifiable in accordance
with section 13 of the Act.

Section 13 of the Act recognises that human rights may
be subject under law only to reasonable limits that can be
demonstrably justified in a free and democratic society
based on human dignity, equality and freedom.

Once the Act commences in its entirety (1 January 2020)

all Bills that are introduced into Parliament are to be
accompanied by a Statement of Compatibility (as per section
38 of the Act). This applies to government Bills and to Private
Members’ Bills. Similarly, subordinate legislation must be
accompanied by a Human Rights Certificate (under section
41 of the Act).

The existing Parliamentary Portfolio Committee requirements
in respect of scrutiny of legislation are complemented by

the Act. In its examination of a Bill, a Parliamentary Portfolio
Committee must consider whether the Bill is compatible
with human rights and report to Parliament as to its findings
(section 39(a) of the Act). The Parliamentary Portfolio
Committee also considers and reports on the statement of
compatibility (section 39(b) of the Act).

This provides a balanced and transparent mechanism for
assessing the human rights impacts of proposed laws,
informing parliamentary debate, and facilitating broader
public debate about human rights.

Further information on incorporating human rights in policy
and legislation development, and information on the
individual rights, is available at the Queensland
Government Human Rights Portal: https://www.forgov.qgld.
gov.au/humanrights .

8.1 Human rights protected under the Act

Division 2: Civil and Political Rights

Right to recognition and equality before the law
Section 15 | Articles 16 & 26 ICCPR

Every person has a right to recognition as a person before the
law and to enjoy their human rights without discrimination.

The right to equality and freedom from discrimination is a
stand-alone right, but also permeates all human rights.

The right reflects the essence of human rights: that every
person holds the same human rights by virtue of being
human and not because of some particular characteristic or
membership of a particular social group.

Discrimination includes direct and indirect discrimination on
the basis of a protected attribute within the meaning of the
Anti-Discrimination Act 1991.

Right to life
Section 16 | Article 6 ICCPR

Every person has the right to life and the right not to be
arbitrarily deprived of life. The right imposes substantive and
procedural obligations on the State to take appropriate steps
and adopt positive measures to protect life.

Protection from torture and cruel, inhuman or
degrading treatment

Section 17 | Article 7 ICCPR

This right prohibits three distinct types of conduct: torture;
cruel, inhuman or degrading treatment or punishment; and
medical or scientific experimentation or treatment without
consent.

The right imposes positive obligations on the State to
adopt safeguards to ensure that torture, cruel, inhuman or
degrading treatment or punishment does not occur.

Torture involves a very high degree of suffering that is
intentionally inflicted. Cruel and inhuman treatment also
involves a high degree of suffering, though not necessarily
intentionally inflicted. Degrading treatment is focused less
on severity of suffering and more on humiliation.

In matters involving medical or scientific experimentation or
treatment, the individual concerned must give consent and
that consent must be freely given without pressure or force
of any kind.

Freedom from forced work
Section 18 | Article 8 ICCPR

Persons should not be subject to conditions that violate
individual dignity and exploit human productivity.
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A person must not be held in slavery or servitude, which are
practices of extreme expressions of power that human beings
can possess over other human beings, representing a direct
attack on bodily integrity and security, human personality
and dignity.

A person must not be made to perform forced or compulsory
labour, but note the exclusions such as: work or service
required under a court order, work or service that forms part
of normal civil obligations.

Freedom of movement
Section 19 | Article 12 ICCPR

Every person lawfully within Queensland has the right to
move freely within Queensland, enter or leave Queensland,
and choose where they live.

The right places an obligation on the State not to actin a way
that unduly restricts the freedom of movement, but does not
go so far as to require that the State take positive steps to
promote the freedom of movement (such as providing free
public transport).

Freedom of thought, conscience, religion and belief
Section 20 | Article 18 ICCPR

This right encompasses the right of everyone to develop
autonomous thoughts and conscience, to think and believe
what they want and to have or adopt a religion, free from
external influence, and to demonstrate the religion or belief
through worship, ritual, practice and teaching.

The concepts of ‘religion’ and ‘belief’ have been interpreted

relatively broadly so as to include mainstream and alternative
religions and beliefs. There is no requirement in the right that
the religion or belief have any ‘institutional characteristics’ or
practices associated with traditional or mainstream religions.

The right to demonstrate a religion (whether individually or
collectively) encompasses a broad range of rights including
engaging in worship, observance, practice and teaching.

The right also includes the right of, and extends protections
to, people who choose not to have, adopt or practise any
religion or belief.

Freedom of expression
Section 21 | Article 19 ICCPR

This right protects the right of all persons to hold an opinion
without interference and the right of all persons to seek,
receive and express information and ideas (including verbal
and non-verbal communication).

The right to hold an opinion is considered a fundamental
component of an individual’s privacy, requiring absolute
protection without external influence.

This right is central to the fulfilment of other rights such
as cultural rights and freedom of thought, conscience
and religion.

Peaceful assembly and freedom of association
Section 22 | Articles 21 & 22 ICCPR

The right to peaceful assembly upholds the rights of
individuals to gather together in order to exchange, give or
receive information, to express views or to conduct a protest
or demonstration.

The right is expressly limited to peaceful assemblies that
do not involve violence. It covers both the preparing for
and conducting of the assembly by the organisers and the
participation in the assembly.

Not every assembly of individuals is protected by this right —
‘assembly’ in this context means the intentional, temporary
gathering of several persons for a specific purpose.

The freedom of association protects the rights of individuals
to join together with others to formally pursue a common
interest — for example, political groups, sporting groups and
trade unions. It includes the freedom to choose between
existing organisations or to form new ones.

Taking part in public life
Section 23 | Article 25 ICCPR

This right affirms the right of all persons to contribute to and
exercise their voice in relation to the public life of the State. It
ensures that all persons have the opportunity to contribute to
the political process and public governance.

A key aspect of the right to take part in public life is the

right to vote and to be elected to public office. This right is
restricted to ‘eligible persons’ in recognition that there are
commonly accepted exceptions to universal suffrage such as
children, non-Queensland residents and certain prisoners.

The right to vote does not include as a corollary the right not
to vote.

Property rights
Section 24 | Article 17 UDHR

This right protects the right of all persons to own property
(alone or with others) and provides that they must not be
arbitrarily deprived of their property. The right does not
provide a right to compensation.

Privacy and reputation
Section 25 | Article 17 ICCPR

The right to privacy protects the individual from unlawful
or arbitrary interference with and attacks on their privacy,
family, home, correspondence (written and verbal)

and reputation.

The Queensland Legislation Handbook Governing Queensland

page 41



The scope of the right to privacy is very broad. It protects
privacy in the sense of personal information, data collection,
and correspondence, and also extends to an individual’s
private life more generally.

Only lawful and non-arbitrary intrusions may occur on
privacy, family, home, correspondence and reputation.

The protection against attack on reputation is limited to
unlawful attacks — that is, it prohibits attacks on a person’s
reputation that are unlawful and intentional, based on
untrue allegations.

Protection of families and children
Section 26 | Articles 23(1) & 24(1) ICCPR

This right entitles families to protection by both the State and
society. It also recognises that children have the same rights
as adults, but with additional protections according to their
best interests and the fact that they are children.

The right also includes the right to a name and to birth
registration.

The broad term ‘families’ recognises that families take

many forms and accommodates the various social and

cultural groups in Queensland whose understanding of
family may differ.

Cultural rights — generally
Section 27 | Article 27 ICCPR

Cultural rights are directed towards ensuring the survival and
continued development of the cultural, religious and social
identity of minorities.

It affirms the right of all persons to enjoy their culture, to
practise or declare their religion and to use their language,
either alone or with others who share their background.

It is concerned with protecting a person from being denied
the right to enjoy their culture, religion or language.

Cultural rights — Aboriginal peoples and Torres
Strait Islander peoples

Section 28 | Articles 8, 25, 29, & 31 UNDRIP

This right protects the rights of Aboriginal peoples and Torres
Strait Islander peoples to culture.

It explicitly protects the right to live life as an Aboriginal
person or Torres Strait Islander who is free to practise their
culture. They must not be denied certain rights in relation to
traditional knowledge, spiritual practices, language, kinship
ties, relationship with land and resources, and protection of
the environment.

Right to liberty and security of person
Section 29 | Article 9 ICCPR

This right entitles all persons to liberty of the person,
including the right not to be arrested or detained except in
accordance with the law.

The right to security means that all reasonable steps must
be taken to ensure the physical safety of those who are

in danger of physical harm. The right to security applies
independently of the right to liberty and applies whether or
not the individual is detained. It includes bodily and mental
integrity, or freedom from injury to the body and mind.

The concept of detention includes not only detention in a
prison but all forms of detention, including detention for
the purposes of mental illness or medical treatment, as well
as detention in a range of facilities such as mental health
facilities, hospitals, disability services or other types of
detention facilities.

Humane treatment when deprived of liberty
Section 30 | Articles 10(1) & 10(2)(a) ICCPR

This right recognises the particular vulnerability of persons
in detention and requires that they are treated humanely. It
generally complements the right to be free from torture and
cruel, inhuman and degrading treatment or punishment.

The right to humane treatment when deprived of liberty
applies not only to persons detained under the criminal law
but also to persons detained elsewhere under the laws and
authority of the State (for example, in an approved mental
health facility).

The right means that individuals who are detained should not
be subject to any hardship or constraint that is in addition to
that resulting from the deprivation of their liberty (that is, a
person who is detained should retain all their human rights
subject only to the restrictions that are unavoidable in a
closed environment).

Itincludes specific rights for persons who are detained
without charge or who are on remand without conviction

— requiring that they be segregated during detention from
persons convicted of an offence (except where reasonably
necessary) and that they be treated in a way that is
appropriate for a person who has not been convicted. These
rights follow naturally from the presumption of innocence.

Fair hearing
Section 31 | Article 14(12) ICCPR

This right affirms the right of all individuals to procedural
fairness when coming before a court or tribunal. It applies
to both criminal and civil proceedings, and guarantees that
such matters must be heard and decided by a competent,
impartial and independent court or tribunal.

The right also provides that all aspects of a trial should be
public. However, these open justice principles have been
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limited in the sense that a court or tribunal may exclude the
media or general public if it is in the public interest or in the
interests of justice to do so.

What constitutes a ‘fair’ hearing will depend on the facts of
the case and will require the weighing of a number of
public interest factors including the rights of the accused
and the victim (in criminal proceedings) or of all parties

(in civil proceedings).

Rights in criminal proceedings
Section 32 | Article 14 ICCPR

This right explicitly protects the right to be presumed
innocent until proven guilty.

It also provides a set of specific rights to be afforded to
accused persons in criminal trials, and includes specific
provisions applicable to children charged with criminal
offences and preserving the right of appeal for
convicted persons.

Children in the criminal process
Section 33 | Articles 10(2)(b) & 10(3) ICCPR

This right recognises that young persons who become
involved in the criminal justice system deserve special
protections by virtue of their age.

An accused child must not be detained with adults and must
be brought to trial as quickly as possible. A convicted child
must be treated in a way that is appropriate for their age.

Right not to be tried or punished more than once
Section 34 | Article 14(7) ICCPR

This right upholds the rule against double jeopardy — that is,
that a person should not be taken to court or punished more
than once for an offence of which they have already been
convicted or acquitted. The right applies only to criminal
offences (and not civil proceedings).

Retrospective criminal laws
Section 35 | Article 15 ICCPR

This right is aimed at protecting people from being unfairly
and harshly penalised in situations where there has been
a change in the criminal law since the time they committed
the offence. In these situations, a person is not liable to
punishment that is more severe than that which existed at
the time of the offence.

Similarly, if the penalty for the offence is reduced at law after
the offence is committed, but before the person is sentenced
for the offence, the person is entitled to the reduced penalty.

It also protects people from being found guilty of an

offence for an action that was not an offence at the time

it was committed. The right does not extend to prevent
retrospective changes that do not form part of the penalty or
punishment of an offender, or to changes in procedural law

(for example, shifts in trial practice or changes to the rules
of evidence).

The criminal law must be sufficiently accessible and precise
to enable a person to know in advance whether his or her
conduct is criminal.

Division 3: Economic, Social and Cultural Rights

Right to education
Section 36 | Article 13 ICESCR

The right to education has two limbs.

The first provides the right of every child to primary and
secondary education appropriate to the child’s needs.

The second limb provides the right to have access, based
on a person’s abilities, to further vocational education and
training that is equally accessible to all.

The right to education encompasses key elements of
availability, accessibility, acceptability and adequacy.

Right to health services
Section 37 | Article 12 ICESCR

The right to health services does not mean the right to be
healthy. Rather it refers to the right to access a variety of
goods, facilities and services necessary for a person to be
healthy. This recognises that a person’s capacity for full
health can be limited by biological, environmental and socio-
economic factors, and by an individual’s personal choices.

The right to health services encompasses key elements of
availability, accessibility, acceptability and adequacy.
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Appendix

The Making of an Act of Parliament

The Legislative Process
(For ordinary non-urgent Government Bills having passage in the ‘normal’ way)
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THE LAW
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Glossary

Act. A law made by the Parliament, and known as an Act

of Parliament. An Act comes into being when a Bill that

has passed all three readings in the Legislative Assembly
receives royal assent from the Governor. Sometimes referred
to as primary or principal legislation.

Alert Digest. The name of the document in which the
former Scrutiny of Legislation Committee reported to the
Legislative Assembly on the committee’s scrutiny of Bills
and subordinate legislation. For Bills, the Alert Digest
reported the committee’s concerns on a case-by-case
basis, and reported on any further consideration of those
concerns following response from the Bill’s sponsor. For
subordinate legislation, the Alert Digest listed subordinate
legislation with which the committee had concerns, and on
the completion of the committee’s inquiries, incorporated
correspondence recording the committee’s exploration of
those concerns with the relevant minister.

amending legislation. Legislation amending
other legislation.

amendment during consideration in detail. An amendment
to a Bill, proposed during the consideration in detail stage
of the Bill in the Legislative Assembly, for omitting words
from, or inserting words in, the Bill.

assent. See royal assent.

Authority to Introduce a Bill approval. A decision of Cabinet
on an Authority to Introduce a Bill submission, approving
the introduction into the Legislative Assembly of the Bill the
subject of the submission.

Authority to Introduce a Bill submission. One of the types

of Cabinet submissions as provided for in The Queensland
Cabinet Handbook. The submission asks Cabinet to approve
that the Bill, in accordance with the draft accompanying the
submission, be introduced into the Legislative Assembly as
soon as possible. The proposed explanatory notes for the Bill
should also accompany the submission.

Authority to Prepare a Bill approval. A decision of Cabinet
on an Authority to Prepare a Bill submission, approving the
preparation of the Bill the subject of the submission.

Authority to Prepare a Bill submission. One of the types

of Cabinet submissions as provided for in The Queensland
Cabinet Handbook. An Authority to Prepare a Bill submission
explains the reasons for initiating a legislative proposal and
its implications, and asks Cabinet to give approval for the
preparation of a new Bill in accordance with the drafting
instructions accompanying the submission.

Bill. Proposed primary legislation. It becomes an Act if
passed by the Legislative Assembly and assented to by
the Governor.

Cabinet. The members of the Legislative Assembly holding
appointment as ministers. Cabinet is the decision-making

centre of government. The Premier presides over Cabinet
meetings, which are usually held on Mondays.

Cabinet legislation and liaison officer (CLLO). The liaison
officer in each department responsible for the quality of
documents provided by the department to Cabinet or the
Executive Council, and for the administration of those
documents. Also responsible for departmental management
of the department’s legislation program.

Clerk of the Parliament. The senior parliamentary officer and
the chief executive of the Parliamentary Service. The Clerk
of the Parliament is also known as the First Officer of the
Legislative Assembly.

CLLO. See Cabinet legislation and liaison officer.

commencement proclamation. A proclamation commencing

all or part of an Act. Acommencement proclamation is used

only if the Act provides for all or part of its provisions to start
on a day fixed by proclamation.

consideration in detail stage. The stage in the passage of
a Bill through the Legislative Assembly, between the Bill’s
second and third reading, when the Assembly considers
the Bill in detail, that is, clause by clause and schedule by
schedule. (See The Queensland Parliamentary Procedures
Handbook for more detail.)

department. This term includes any entity (whatever called)
that instructs OQPC on the drafting of legislation.

enact. Parliament’s act in making a Bill into an Act.

erratum. An erratum to the explanatory notes presented

with a Bill or subordinate legislation is a document tabled

in the Legislative Assembly to correct an error or other
inaccuracy in the notes. The document is tabled by the

Bill’s sponsoring minister or, in the case of subordinate
legislation, administering minister and also published on the
Legislation website together with the explanatory notes as
originally tabled.

Executive Council. The body that advises the Governor on the
exercise of powers by the Governor in Council. The Executive
Council is made up of persons appointed as Executive
Councillors who are, customarily, ministers. A meeting of

the Executive Council requires a minimum of two Executive
Councillors. The Governor presides at Executive Council
meetings, which usually take place on Thursdays. (See The
Queensland Executive Council Handbook for more detail.)

executive government. 1. The ministers appointed by the
Governor to administer the laws of the State. 2. The ministers
together with the departments of State.

exempt subordinate legislation. Subordinate legislation
not required to be drafted by OQPC. See the Legislative
Standards Act 1992, schedule 1, definition exempt
subordinate legislation and section 7(e) for more detail.
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explanatory notes. An explanation of the purpose and detail of
proposed legislation. See the Legislative Standards Act 1992,
section 22 for when explanatory notes are required. For
detail about what is required for explanatory notes, see the
Legislative Standards Act 1992, sections 23 and 24.

explanatory speech. The speech made by the member
sponsoring a Bill (the relevant minister in the case of a
government Bill) in introducing the Bill.

extrinsic material. Material that is relevant to legislation
but not part of the legislation. Examples include
explanatory notes and a second reading speech. In certain
circumstances, it may be used to help interpret legislation.
See the Acts Interpretation Act 1954, section 14B and the
Statutory Instruments Act 1992, section 15 for more detail.

first reading. When the motion by the Bill’s sponsoring
minister that the Bill be read a first time is passed. For more
detail about the first reading, and the stages of the passage
of a Bill generally, see The Queensland Parliamentary
Procedures Handbook.

fundamental legislative principles. Guiding principles
relating to legislation that underlie a parliamentary
democracy based on the rule of law. They include requiring
legislation has sufficient regard to the rights and liberties
of individuals, and to the institution of Parliament. See the
Legislative Standards Act 1992, section 4.

government. A reference to the government is a reference:

¢ in the context of the Legislative Assembly—to the
members recognised in the Legislative Assembly as
forming the government

e otherwise—to the executive government of the State.

government Bill. A Bill sponsored in the Legislative
Assembly by a minister in his or her role as a member
of the government.

Governor. The Queen’s representative in Queensland.
The Governor is appointed by Royal Commission on the
advice of the Premier. The Governor is responsible for
approving actions of the executive government and
assenting to Acts.

Governor in Council. The Governor acting with the advice
of the Executive Council.

Henry VIl clause. A clause of an Act of Parliament that
enables the Act to be expressly or impliedly amended by
subordinate legislation or executive action. See the
former Scrutiny of Legislation Committee’s 1997 report
The use of “Henry Vil clauses” in Queensland Legislation,

paragraph 5.7.
House. This word is commonly used to refer to the chamber

in which the members of the Legislative Assembly meet.

Leader of the House. The member of the government in
the Legislative Assembly whose responsibilities include
ensuring the government’s legislative program is introduced

into the Legislative Assembly, and dealt with there, in an
appropriately timely way.

legislation. Written law made by the Parliament, or by

a delegate of the Parliament such as the Governorin
Council. Legislation can be contrasted with the common
law and equity, which is found in court case law.
Legislation is ordinarily found in the form of Acts and
statutory instruments.

Legislation website. The Queensland Legislation website
www.legislation.qld.gov.au.

Legislative Assembly. The elected members of Parliament,
sitting as the Legislative Assembly.

long title. See title.
member. An elected member of the Legislative Assembly.

minister. A person appointed by the Governor, on the advice
of the Premier, to administer laws of the State. Ministers are
customarily also made members of the Executive Council. The
Premier is also a minister. The ministers collectively make up
the government, and each minister is ordinarily responsible
for a particular government department.

notification. The formal process of giving public notice that
new subordinate legislation has been made. In the absence
of a commencement provision, subordinate legislation
commences on the day it is notified.

Office of the Queensland Parliamentary Counsel (OQPC).
The office responsible for drafting Bills and subordinate
legislation. The office is established under the Legislative
Standards Act 1992, part 3.

0QPC. See Office of the Queensland Parliamentary Counsel.

order in council. An instrument made by the Governorin
Council, ordinarily under an authority stated in an Act, that
identifies itself as being an order in council. Provisions

for the making of orders in council are not usually found

in recent Acts, their place having largely been taken by
regulations (for instruments of a legislative nature) and
gazette notices (for instruments of an administrative nature).

Parliament. The Queen and the Legislative Assembly. The
Queen’s role in the Parliament of Queensland is performed
by her representative in Queensland, the Governor, although
the Queen may perform her role when personally present in
the State.

plain English. The writing of legislation in plain english
involves the use of language, presentation, structure and
style that makes the legislation easily read and understood.
It also seeks to ensure legislation is free of unnecessary
complexity and difficulty.

portfolio. The administrative and legislative responsibilities
assigned to a minister under the Constitution of Queensland
2001 and the Public Service Act 2008.
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portfolio committee. A Parliamentary portfolio committee
established under the Parliament of Queensland Act 2001
that is responsible for examining each Bill and item of
subordinate legislation in its portfolio area to consider:

(@) the policy to be given effect; and
(b) the application of fundamental legislative principles; and
(c) for subordinate legislation—its lawfulness.

A portfolio committee also has responsibility to monitor
the operation of explanatory notes and, for subordinate
legislation, staged automatic expiry and the regulatory
impact statement system. See particularly the Parliament
of Queensland Act 2001, section 93.

Premier. The leader of the government. The Premieris a
minister and is the chair of Cabinet.

private member’s Bill. A Bill sponsored in the Legislative
Assembly other than by a minister in his or herrole as a
member of the executive government.

proclamation. An instrument made by the Governor, usually
under an authority stated in an Act, that identifies itself as
being a proclamation. In Acts, provisions for the making

of proclamations are usually limited to the making of
proclamations for commencing provisions of Acts that did
not commence on royal assent.

Queensland (or State). 1. The land and waters within
the boundaries of Queensland. 2. The body politic
of Queensland.

regulation. An instrument made by the Governorin
Council, under an authority stated in an Act, that identifies
itself as being a regulation. Apart from proclamations for
commencing uncommenced provisions of Acts and rules
of court, a regulation is the form of subordinate legislation
usually provided for in Acts in cases where the subordinate
legislation is to be made by the Governor in Council.

regulatory impact statement (or RIS). A statement required
to be prepared about proposed subordinate legislation
before the subordinate legislation is made if the subordinate
legislation is likely to impose appreciable costs on the
community or a part of the community. See the Statutory
Instruments Act 1992, part 5.

reprint. A reproduction of legislation prepared by OQPC
under the Reprints Act 1992. If legislation has been amended,
a reprint of the legislation shows the legislation as amended.
Section 7 of the Reprints Act 1992 allows changes to be

made to the legislation using the editorial changes listed
there. Changes under section 7 are not permitted to change
the effect of a provision (Reprints Act 1992, section 8), but
legislation as reprinted using the editorial powers has effect
as if the changes made to it had been made expressly by
other legislation (Reprints Act 1992, section 9).

retrospective operation. Legislation has retrospective
operation if, once it is made, it can at law be said that it took
effect at a point in time before the time it was made.

RIS. See regulatory impact statement.

royal assent (or assent). Signification by the Governor in the
Queen’s name of assent to a Bill becoming an Act. This is the
final step in the enactment of primary legislation.

Scrutiny of Legislation Committee. A former statutory
committee established under the Parliament of Queensland
Act 2001 with responsibility to examine all Bills and
subordinate legislation to consider the application

of fundamental legislative principles and to consider

the lawfulness of subordinate legislation. Now see

portfolio committee.

second reading. When the question put by the Speaker after
the second reading debate that the Bill be read a second
time is accepted. This precedes consideration in detail.

For more detail about the second reading, and the stages

of the passage of a Bill generally, see The Queensland
Parliamentary Procedures Handbook.

short title. The short name given to a Bill or Act, usually by
its first clause or section, consisting of a name and the year
of enactment.

significant subordinate legislation. 1. Under the Legislative
Standards Act 1992, significant subordinate legislation

is subordinate legislation for which a regulatory impact
statement must be prepared under the Statutory Instruments
Act 1992. 2. For administrative purposes, however, proposed
subordinate legislation is also treated as significant
subordinate legislation (and therefore also required to be
the subject of a formal Cabinet submission) if it affects

a politically sensitive policy area, if it involves major
government expenditure for which Cabinet approval has

not previously been sought or if it has not been certified by
OQPC. See The Queensland Cabinet Handbook.

sponsor. The sponsor of a Bill in the Legislative Assembly is
the person having primary responsibility for the introduction
and passage of the Bill through the Assembly. For most
Bills, this is a minister (although any private member can
also sponsor a Bill), and the minister can be referred to

as the Bill’s sponsoring minister. Also, the department
administered by the minister is commonly referred to as the
Bill’s sponsoring department.

State. See Queensland.
Statute Book. All legislation taken as a body of law.

statutory instrument. In general terms, a document made
under the authority, directly or indirectly, of an Act. For more
detail, see the Statutory Instruments Act 1992.

subordinate legislation. A statutory instrument that under
the operation of the Statutory Instruments Act 1992 is
subordinate legislation. For a general explanation, see
chapter 6 of this handbook. Most subordinate legislation is
in the form of a regulation, rule, by-law, ordinance or statute
(for example, a University statute).
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sunset clause. A clause included in legislation that causes
the legislation or part of the legislation to be repealed at a
specified future time.

(to) table. The formal process of placing documents such as
Bills, subordinate legislation and explanatory notes on the
table of the Legislative Assembly for discussion.

third reading. When the question put by the Speaker
after consideration in detail is accepted. (For more detail
about the third reading, and the stages of the passage
of a Bill generally, see The Queensland Parliamentary
Procedures Handbook.)

title (or long title). The words appearing at the start of an Act,
before the formal words of enactment, that describe briefly
the Act’s purview. The title or long title is to be distinguished
from the short title or any preamble.

uniform legislation. Legislation made in conjunction with
other jurisdictions with the intention of making the law
uniform between the jurisdictions. Sometimes referred to
as national scheme legislation.
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AEleBAted LEGISIALION...........cooiieeeeeee ettt ettt e a et e e s e e b e b e b e s e e s e e be b e s s eseese e b e b e s e e s e e b e b esbeseereese b entereese et e benaeneern 1.5.2
AELEBALION ...ttt ettt et et ae b e s et et et e e s e ae b e st eseese s e seneeneerensans 1.3, 2.11.13, 6.1, 7.2.3, 7.3.1, 7.3.2, 7.3.6
department ...........ccccocoeveeennnnn. 2.7, 2.8, 2.9, 2.11.1, 2.11.2, 2.11.5, 2.11.6, 3, 3.1, 3.1.1, 3.2, 3.3.2, 3.4.1, 3.4.2, 3.4.4, 3.5.4, 3.6, 3.7.1, 3.7.2, 4, 4.2, 4.3,
4.6, 4.7, 4.8, 4.13, 5, 6.2, 6.8, 6.10,6.11, 6.16, 6.17, 7.2.3
Department of Justice and AttOrN@Y-GENETAL...............ccoououiiiieiriiieieeeeee ettt ettt se e saenens 2.9, 2.11.4, 2.11.14, 6.10
Department of the Premier and Cabinet................ccooooiiiiiii et 2.9,3, 3.1, 3.1.2, 3.1.3, 3.6, 4.4, 6.16
AePArtMENTAL ArAfES ..ottt ettt b ettt b et et e st e b e stk e st e b et et e s et e b e st e b et et e n et ese et e et ebe e eee 3.4.4
disallowance of subordinate legislation.................ccoooiririiiiiiccee s 1.5.2, 6.1, 6.13, 6.14, 7.3.2, 7.3.6, 7.3.7
Arafter.. ..o 1.6.2, 3, 3.2, 3.3, 3.3.1, 3.3.2, 3.4, 3.4.1, 3.4.3, 3.4.4, 3.5, 3.5.4, 3.7.1, 3.7.4, 4.7, 4.13, 4.14
drafting (including drafting process)
COMMENCEMENT OF AIATtING eeeiiiiiiiieiiieeete et e e rrre e e e e e e tta e e e e ee sttt eeeesessssaaaeesesssssaaeseessssssaesesesasssaeeesassssssseeeesssssseeeesessssseeeesesssseseesesnns 3.1.3
COMMENTS ON ATAES ..ttt eeeeeeeeeeeeeeeeeeeaeeteseseseseeessesasasssasassssssssssnnssnsnsnsssssssssssssssssssssssasesessesseesereseeeeeeeeeeeeeeeeeeesesesesesesssnsasannanes 3.3.2
CTEATIVE PIOCESS «uuvvreeeierurreteeeeneiitteeeeesattteeesesessteeesasassaaeeeessssssseeessssssssaeesesessssaeeeessssssseeessssssssesessssssssesessssssnssseeessssssseeeesessssseeeesssssssseeeesssnsnnes 3.3, 3.3.1
CUITENT LEGISIatiVE ATaftiNg PraCtiCe iiiieeiirieiiiiiiiiee ettt eesrre e e e e e setae e e e e ssabaeeeeesssssaaeeeessssssaaaesesssssaeeeessssssneeesssssssaeessssssssanans 2.11.5, 3.3.1, 3.5
ATt DY-ATATt PrOCESS ..eeneeiiieiteeet ettt ettt ettt e st e e et e e e s bt e e s ab e e e abee e e bt e e e st e e e abeeeaabteeeaste e e st e e e aaseesauseeeeastee e sbee s asaeeeasbeesanbeesenbeeennsaeas 3.3.2
EffECtiVE AraftiNG INSTIUCTIONS c.eeeeeiieeeeeeee ettt ettt e e e sttt e e e sttt e e e e sesassteeeesssasbeaeeeasasnsaaeeesessnssaaeesassnsseaeesassnsssaeeessnsssneesessansnnen 3.4, 3.4.2
LA L U PO P PP TP P PP TP P PP PP PP PPN 3.5.4, 3.6
fOITWAIAING AraftiNg INSTUCTIONS o etiiieeeieccte e ettt e ettt e e e se st ee e e s e s e eaaee e e e e s araaaeeee s s s raaeesesasssasaeassesnssaaaassesssssteessassssseaeesesssssaaeesessssseeeessssnsernenns 3.2
generally .
minor amendments after Authority to INtrodUce @ Bill @PPrOVALl.....uicciicciiieieiieciieeeee et e esrre e e e s s sraee e e s e s asaaeesessssraaaeesssssenaeeessssssaeesennns 3.6
OQPC IiNtErNal QUALITY @SSUIANCE PrOCESSES e uuuuietteieaeiieteeeeeaaieteteeeeertteteeeseasreteessesassateesseaassrateesaeassateeesasasssaeeesesansrateeseaaasseteeesasansrneeesesansnanesesans 3.5.4
PIIOTIEY et .
PIOCESS Of AIAFHING 1eeieiiriiirietieiiiiteeee e ettt e e e eerteeeeese s brteeesesatraaeeeessssssaeeeessssssaaaesessssssteeesssssssseeeesssssssseesssssssssesesssssssseeesensssssseeeessssseseeessnssssseeesennss 3.3
drafting inStructions ..............ccooveiriiiic e 2.8,3,3.1.2, 3.2, 3.3.1, 3.3.2, 3.4, 3.4.1, 3.4.2, 3.4.3, 3.4.4, 3.6, 3.7.4
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EIFOTCEMENL ..ottt ettt ettt et et et et ete et e ebeas e st eseese s esseaseseese s essese et e s esseas et s ese s ensesseasesensessessere et essesserseseesensensesserensensensan 2.11.4
enforcement @GAINSE CRILATEN ................coiiiieee ettt ettt st e st s b et e b e s e st s et e s e s estesesessesaseesesarsesesesesersnsasarsas 2.11.4
€rratum (L0 @XPLANALOIY NOTES) ..........c.ciuiiiiieieietctetcc ettt ettt et ettt s e e s b e b e sebesassae s bbb esesebesesesesese s seseb et et esessasasssesesesesasass 4.8, 6.17
ESSENLIALFOT PASSAZE ...ttt b bttt b bbbt bbbt h et b bbbt b bbbttt es 3.2
EX@CULIVE COUNCIL.........ooeeieeieececeeeceeeeeeeeee ettt ettt et ettt et e et e eae et e ebeeae et e easeseeebeese et e eseeaseeseessensaesserseseessensasseensenseeseensesssersenteereen 6.11, 6.17
EXECULIVE COUNCILHANADOOK ....... ..ot e e et e e et e eeteeesaeeeseeesesaeesensaeeaanes see Queensland Executive Council Handbook
EXECULIVE COUNCILSECIORAITAL ..........c.eeieeieeeeeeeeee ettt et e et e e e e et e e eaeeeate et e esseeenseesesesseeenaeessessseenssesseesrsesnseesaesneeans 6.8, 6.17
exempt SUDOIdIiNate L@GISIAtION.............c.ocooiiie ettt a et e b e s ese e s e ae b e s esaeseesensenean 6, 6.1, 6.2, 6.17
exemption of subordinate legislation from staged automMatic @XPIrY...........cccciviririririeeiiie ettt 6.16
EXPITY OF LOGISIALION ...ttt e b ettt e b bbbttt e bbb ke s s ettt et ebebenenin 2.11.2, 6.16
explanatory notes

I AT UM ettt ittt s cetee ettt e ettt e ettt e e ettu e eeaueeeasnseeaasaneessnsessssssenssssesssssessssnsenssnseesssnsesssnseesssnsenssntensssseessnntenssettensteesinttetneetetnsteetiatternasterrseeernaseeee 4.8, 6.17
L0 1= 11 P TN 2.8, 3.3.2, 3.7.2, 4.3, 4.5, 4.6, 7.1.2
foramendments during consideration in detail fOr @ Bill.......ueeieieieiiiiiiiiiiee ettt ettt e e ettt e e e s sttt e e s s areeeeeseasraeeeesesansneaeesessnnranaeeans 4.7
0T PrIVALE MEMDEIS” BillS...uvitiiiieiiiiiieeieriiiiteeeeesiitteeesessttteeeeeseuraeeeeessseaaeeessssssssaeeessssssaeesessssssseeesssssssseeessssssssseessssssssssesssssssssseeesssssssseeessnssssaeeeens 4.14
fOr SUDOTAINGLE LEZISIATION ..vvvieiieieiiiieeeeccre et eetree e e s ettt e e e s e s reaae e e e e e s s saaeeeeesasnraseesasasssasaasesensssaeessesssssseeeesnsasssneeesenssssen 6.11, 6.14, 6.17, 7.1.2
EXPLANALOTY SPEECK......c..eiiiii ettt ettt ettt ettt s et et e st e st ek et et ebem e e s e st s e b et et e s et e b e s et ese b et e st et ebe e et ene s eneneas 3.7.2, 4.5
extraterritorial application of legiSlation ................ccooiiiii et 1.4.1,1.4.2, 2.3, 2.11.1
LT3R 2.4,3.4.4
Financial ACCOUNEADILILY ACE2000...................c.ouoooeueuiieieiieieee ettt ettt ettt st b et e st et et e se e e b en et e se e et e st st ebenesseaeteseneesesan 2.11.10
IS .ottt ettt et et et e et e e b e et e et e e b e bt er b e beeheerbe bt ert e be b e er b et e ere et et e ers et e eae et eebeersebeere et eeteetseteereentenrs 2.11.4, 6.10
FIFSETRAMING.......c.eciiiiieeeececec ettt ettt et ettt e st et e st e b e e s e s e s e e s e esaeb e s esseseesassessaseesees e s assaseeseesessesseseesaas et esseseeseesensesaeseesensassassasann 4.5
(0] 111 K-SR 2.11.5
fundamental legislative principles

ADOTIGINALETAATTION .evvtvieeieieiiiieee ettt e e eee et e e e e s sttt e e e eestaraaeesesssssaaeeesssssssaesesssssssaaeesssssssaseessssssssneeeessssssseeessssssssseessssssssseesesnsssssaeeesennens 7.2.10
ADTO AN ettt e e e e et e et et e et e eeaeaeaeaetaaaaaaaaaaaaaa e nenanaaan_aantat__t—t—t—t—tttttttttattttatttetettteetetteteteeeteteteteteieeeeeeaeaeaaaesanananannnnnnns 7.1.3
administrative power.... .
AAVICE FTOM DQPC iiiiiiiiieeeieeecite e ettt e e e sertt e e e e ssttaeeeesessaraaeeessssssstaeeesssssaaeessssssssaeeesssssssseeeesssssssaeesssnssssesesessssrenaes 3.1.1, 3.3.1, 3.4, 3.5, 3.5.4, 6.2
F L g o 1= V11 USSP 7.2.11
amendment Of ACE ONLY DY @NOTHET ACE ... .uiiiiieeeeee ettt ettt e e e s ettt e e s e s ettt e e e e s abat e e e s e s nnseaeese s nsseaeese s sssteeesasnssaeeesesensnrneasesnn 7.3.3
amendment Of STAtULOIY INSIIUMENTS ONIY .eiiiiiiiiiiiieiiieiieeee ettt ettt e e e sertr e e e e sestbaaeeeeesssraaeeeessssssaeeessssssssaeesessssseaeeessssssseeesessssseeesessnssaneeesnns 7.3.7
appropriate matter for SUDOIAINGLE LEZISIATION ....uviiiiiieiiieeee ettt e e errree e e e e s tre e e e e s etaaeeese s sesaaeesessssaaeesesssssaaeasssssssaaeeeessssseneesesnns 7.3.6
appropriate reView Of admMiNiSTratiVe POWET ... ... . ettt ettt ettt ettt e e sttt e e e e s e et e e e e s s are e e e e e e s nsseeeese s nsseeeeee s sseteeeeesnssneeesesensnnnneeesns 7.2.1
APPIOPIALE SUDAEIEZATION 1eeiieiiiiiiiiiieeiiteee ettt ettt e e ettt e e e s e bre e e e e sesabateeesessssaaaeesssssssaaeeesssssssaaeesssassssaeesessssssaaesessssssteeessssssseeeeensnsssaneeesnns 7.3.8
AUENOTISEA SUDAEIEZATION 1eiiiiiiiiiieiiieeite ettt e e e e str e e e e e e s btaeeeesssaaaaaeeesessssaaaeesesssssaaesesssssssaeessssssssseeesessssseeesessssssnseeeesssseeeeesssnsssseesesnns 7.3.8
DI 1eeeiieittiee e ettt e e e e erttee e e e e ete e e e e e e ebteee e e e e ea—eaeeeaa——ateeeeaaat—aeaeeaaaatateeeeaaattaeeeeaaasbataeeeeaaettaeeeeaaasetaeeeeeaanettaeeteaanetaeeeeeaaretaeeeeeaanraaeeeeeannrearaeeaans 7.2.2
compulsory acquiSItion ......eeeeeeecveeerereriieeeeerenienees ..7.2.9
consistency with policy 0bjectives Of AULNOTISING AW .....uviiiiiiiiiiiiieiiecteee ettt e e sttt e e e e s sataee e e e s s sataaeessssssraaaeesssssssnaeeesssssssasesessssseseesesans 7.3.5
delegation Of AAMINISTIATIVE POWE ... ..ttt ittt ettt e ettt e sttt e et e e e s bt e e s st e e e aa e e e s abteeeaste e e st e e e abeeeeaste e e s bee e sateseaseeeeasteesanbeesenbeeenasaeens 7.2.3
EleGatioN Of [EZISIATIVE POWET «...eeiiiieettee ettt ettt ettt e e ettt e e e e ettt e e s e s s st e e e ee s e aseteeee e e nssbeaeee s ssnsateeesessnsataeesansnssaneesansnnseneeesnnns 7.3.1, 7.3.2
QITECE M OCTACY PrOCESSES. ciieuuurrteeerereuirreeerarerirreeeeessssrreeeesssssraeessssssssasessssssssssesssssssssseessssssssssesessssssssesesssssssseeesessssssseesessssssseeesssssssseeessssssssseesesans 7.3.9
ENETY £0 PIOIMISES 1uuutiiiiiiieieiiutttutrtererereeeeteteteeeteeeeeeeeeeeeeeeeeeesesesesessssssssssssssssssssssssssssssssssssssssssssssssssssssseseseseteeeeeeeeeeeeeeeeeeeeesesesesesesessssssssssssensnsnnnns 7.2.5, 7.4
EXBIMIPEIONS ceeeeniittteeeteeeette et e e ettt et eee ettt e e se s usseeeeeeaeanreaeeeeeamneteeeeesennseaeeeeseanseteeese s s e e e e e ee e e n e e e e e e ns et e e e e e e naeeeeee e nneeeeee e nneteeeeee e nraeeeeeeennraaeeeann 7.3.3
ONEIALLY e eeeeteeee e ettt e ettt et e ettt e e e e ettt e e e es st a e e e ee sttt e e e e e e a b bt e e eee et bt e e eee ettt aeeeeae st e aeeeeeentbaaeee e e et e eeeeee rraaeeeees b aaaeesenraaaeesesirraaaeeens 2.10, 7.1.2
BUIA LIS uttrteeeeieiiiteeeeeeritte e e ee ettt e e e esetaeeeeee st raaeeeesessraaeeeasassraseeeesssssssaeeesssssssseessssssssssesesessssseseesensssssseesessssseseeesesssssseeesensssseseeeesssssseeeessnnssnanans 7.3.2
HENTY VI ClAUSES ceveeteeeieiettieieiteeeeeeee ettt et teteteteeeeeeeeeesesesesesasaaaaasasasnenssnasssssssssssesesssssesaetaesaeeeesaaeeeeeteeeeeeeeeeseeeeaeeesesesesssesssssssssssnesassnnnsnnnsnnn 7.3.1, 7.3.3, 7.3.7
human rights

IMMUNILY FrOM PrOCEEAING OF PrOSECULION wetiiiieeiiriteteieiittteeeeeeitteeeeeesstraeeeessssrrteeesasssssaeessssssssseeeessssssssesesssssssseesssssssssseesessssssseeesssssssseeesssssssseesesans 7.2.8
TMPOSTTION OF HADTLITY +veeenetieieiteiet ettt ettt e ettt e e s bt e s e a bt e e e bt e e s bt e e s ub e e e embeeeaab b e e e st e e e se e e e abteeeaseeseasteeensseesnstesenseeeaasaeens 7.2.12
TMPOSITION OF PENAITY ..eeiiiiiiiiiiiiiee ettt et s bt e e bt e e s bt e e e ba e s e ab e e e bb e e s bt e s e aba e e s batesmaeeeensaeesenaeesenneeesaraeens 7.3.1
TN SPECIOMIAL POWEIS eiieiiiiiieeieeiiiteeeeeeeite et e e seittteeeesstrteeeesesasaraeesesssssraaaeesssssssaaeessssssssaeesesssssaeesesssssssseeesssssssseessssssssseesesnssssseeessssssssenesssnsssssaeeesnnsnns 7.4
INSEIEUTION OF PAIlIAMENT . euiieiiieiiieeeee et eerte e e eertre e e e ee s treee e e e s ataeeeese s aeaaeeesessssaaeeaasssssaaeseessssssnaeseessssssseesesassssseesesenssraeeseans 7.1.1, 7.1.2, 7.3, 7.3.7
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Island custom

jurisdiction conferred on courts by SUDOIAINGtE LEZISIALION ......uiiiiiieiiieeee ettt eetree e e e e trre e e e e s rtae e e e e s saaeeeeeesanssaaeasesansseaeesesasnssnneessnnnnens 7.3.1
EZAL FEPIESENTALION eieeieiiieiieeiteee ettt e ettt et e ettt e e e s s uaet et e e e s aar et eeesesansateeesesassataeeeeassssaaeeeassssseaeessesnsseaeesesnssaaeesesanssaeeeeansnssneeeeenensnranaresans 7.2.2
INOAIYING wereeiiieiiittee ittt erritte e e e e e ettte et e e settaeeeeesesstaaeeeesssssataeesessssssatesesasssssaesssssssssaeessssssssseesesssssssseeeessssssseeesssssssseeesessssssseeesssssssseeesessnssseesesans 7.1.3
NAtIONAL SCHEME [EZISIATION .ciiiieiiiieeiieceee ettt e e e ere e e e e s e tereeeeeeaaaeeeesessssaaeeseeassssaaeeeesssssaaeessasasssaesesessssssaeeessssssseeeasessssseseesessnsseneesesnns 7.3.9
NATUTAL JUSTICE enniitieeeieietteee ettt ettt ettt et e e sttt et e e e e s ae b et e e e s ase et e e e s ansateeesesassataeeae s asseaeeeaesansateeesesansaeeeesessnnseeeeeesassseaeeeeananssneeesesensnnnneeesans 7.2.2
OQPC certification Of SUDOIAINGLE IEZISIATION 1evveriiiiiiiiiieiieeeeeee e e e aear s s aaaaaasrasasasasesaesasaeaaaaeeeeeaeeseeaeeeeeeeeeseseeeeesesnennnnnnnes 6.8
0QPC consideration of Authority to Prepare a Bill submission..... 3.1.2
POTLIOLIO COMMITEEES FOLE weeeiieiiee ettt ettt ettt ettt e e e e ettt e s e e ae et e e e e e s anre e e e e e e e mseteee e e e mnaaeeeeesennsa et eeesennebeeeeseannsbeeeesaannsnenesesannnsenaes 4.6, 6.14
POWET Of BNEIY c1eititteeeeeeitteeeeeeettt et e e e ettt et e e s etaeeeeeesesssraeeeessnsstaeeessssssaaesesasnstaesesassssntaesssssssaaeessssssstesssssssssseeesessnsssseesesssssneeeessssssseeessssnsnaneresnns 7.2.5
principle of legality.

PIIVACY ettt ettt ettt et ettt e e e ettt e e e s e et e e e s e b bt e e e s e b et et e e e a b bt e e e s e e e bae e e e e e e b e et e e e e e R bt et e e e e e bb et e e e e e b e te e e s e e e b et e et e e e s b et e eeeeeannraeeeeeeenrranees 7.2.12
private members’ amendments during consideration in detail........ccccoiiiiiiiiiiiiiiiii e 4.14
PIIVALE MEMDEIS” BillS...uuiiiieiiiiiiiiieeiiieiiiteeeeerertte et e e sertte et e s seiateeeeessaaraeeeesssassaaeeesasssssaaesessssssaaeeesssssssseeesssssssseeesesssssseeesesssssseeessssssseeesesssssseesesnns 3.7.4
PIOCEAUIAL FAITMESS 1eieieiiiieeeieeeiiteeeeeeette et e e eertteeeeeeeitaaeeeeessssaraeeeesasseaeeeesasssssaesesessssaeessessssssaeesessssssseessessssssssesessssssseesessssssseeesensssseseesesnnseseesennns 7.2.2
PIOPOTEIONALITY -eveeeeeeeeieteeeeeeete et e ettt e se ettt e e se bt teeeeesa e bt e e e se s ns st e e e ee s nnseeeeeesennssteeeesanssaeteee s nnssateeese ns bt aeeseansseaeeee e nseteeeeeeensrneeeeesennnrneeeeans 7.2.12
requireMent t0 ProVide INFOIMATION ciiiiueiiiiei ettt ettt eert e e e e se sttt e e e s s s bt e e e e esssssbaeaeeesssnsaaaeesasssssaaaesesassssaaaeesassssnaeessssssssasasessssnsseaeesnnsnns 7.4
restrictions on candidature in elections ..7.3.9
(IR0 1] o T=Tel K1Y YOO OO PSP U PP PUPPRRPPPPRRPON 7.2.7
TEVETSAL OF ONUS OF PrOOF .. eiiiiieeiiteeieete ettt e ettt e e e sttt e e e s ettt e e e sesssaaaeesssssssaaeeeassssaaeesasssnssaaeesesnssaaaesassssssteeesensssssaeesesenssraneresnns 7.2.4
review or appeal.....oceereerveerrueenneen. 7.2.1,7.3.1
Tights aNd [IDErties Of INAIVIAUALS....eeiieeeiiieeiieecite e eeccciee e e e eeete e e e e e ette e e e e seevaeeeeeseastaeeeeesassstaeesesassstaaeeesasssesaeessasasssaeessesssssseessennsssneesennanes 7.1.1, 7.2.12
FIGNTE0 DO NEATIA ..eeeeieeee ettt ettt et e e ettt e e e sttt e e e e s e b et e e e se s ssataeeee s assbaeee e sssateeeaesanssaaeesesnsseaaesessnssaeeesesanssneeeeesensnnanenesans 7.2.2
scrutiny by Legislative Assembly of delegated [EZISIatiVe POWET.....ciiiiriiiieiiieiiitee ettt e e sttt e e e e s s atre e e s e ssabaeaeeesssssaeeessssssssaeessssssssnesesans 7.3.2
SBIZUTE OF PIOPEITY 1eeeiieiuiireeeieeiitteeeeeeetteeeeesettaeeeseseataeeeeeessasaeeessssssaeeesasssssassesssssssaeeesessssseeeesessssseseesesassssseesesasssssseeesesssssseessenssssseesssnsnssnaes 7.2.5, 7.4
LY=L T Tl T YT g F=1 o PP PP PRTRTRPRP 7.2.6, 7.4
SUDAELEGATION . ittt rrertrereeeeeeeeeeeeeeeeeeeeeeeeseeseeeasasaeeaessasasasssassssssssssssssnssnsnssssssssssssssssssssssasasasasasesaeeaeaaeeeaeeeseeearerereeeeeeeeeeeeeeeeaas 7.2.3.7.3.8
subordinate legislation ... 6.2, 7.3.4, 7.3.5, 7.3.6, 7.3.7
TOTTES SHIAIt ISIANAET CUSTOM 1iiiiiiiiiiiiiii et i ie et et ea e aeae e e e s e e e e e e eeaeaeeeaeeeaeeseseeaesesesesesesesesassssssssssssssssssssssssssssssssssssssssssesennessnnne 7.2.10
L T Ao T e L = (T =Y o] =3RS 7.3.3
BAZEE. ...ttt e ettt e e bt e e e h e e e e a et e e eab e e e e bt e e e bt e e e bt e e e a b e e e et e e e e b te e e ehbeeeaateeeeabe e e e bt e e e bt e e e hbeeseabeeeebaeeeraee 2.11.5
GENEIALBUSINESS..........ooevivieeeeeecteceeete ettt ettt ettt e ete et ete et e teeteeseeebeese e teetsesseseeseease b s easeasseseeas et e essensseseeasanseersenseassensenseeasenseaseessenteessensesees 4.14
BENETALLAW........ooviiiiiiece ettt ettt e b et e st et e et e st e b e s e e b e e s e b esaese e s e e b e b es s e s e et e e s e b e R e es s e R e e b e b estere e b e b et eReesees et estesaereese b entereeseeserenes 1.1, 1.2
SOVEIMMENT PIINEET ...ttt ettt et b e et e b e b eseebassesbeseeseeseebassesseseesessensareans 3.4.4, 4.2, 4.3, 4.7, 4.8, 4.12, 6.11, 6.17
Governor ...................... .. 1.4.1,1.5.2, 4.1, 4.4, 4.10, 5, 6.8, 6.17
Governor in Council...... . 1.5.2, 2.4, 6.1, 6.4, 6.8, 6.17
GUIAERLINES ...ttt ettt ettt e bt e te et e et et e st ebeebe et e st essebe et e s essese et e s essensesseae s essesseseebesessersebaebensensessese et enbensessereetensensers 7.3.2
HANSAIA ...ttt e b et et e e b e beers e b e e beets e b e ebseas e beers e b e ereeas e beets e b e ebeersenbeersenbeeteersenreereenseteens see Record of Proceedings
HENEY VI ClAUSES...................ccoeeeiieiiiieieeieteeete ettt ettt sttt b et b et bt b et bbb e bt e b et e b e st b e b et et esetebenenten 7.3.1,7.3.3, 7.3.7
RUMAN FIGRLS.......oociieiee ettt ettt b et et s b e s b et e st s et e s esase s esessebasesesensesasensasan 2.11, 3.5.2, 4.5, 6.12, 7.2.12,8, 8.1
incorporation of dOCUMENT DY FEFEIENCE ..ottt ettt b et sttt b et ettt b et st e st b e ee 1.3
independence of Statutory OffiCce MOLAEIS............c.oouiuiieiiiii ettt etttk et ettt b senas 2.11.10
INFOrMALION PRIVACY ACE2000.................cuoeeeeeeieeiniereeiietetete et e te et e et ta st s et et e s asessesessssase st esastasesassesasasesessasasassesesseseseasesassesasassesasesesessasassrsas 7.2.3
INfriNZEMENt NOTICE OFfENCES .........ceeieiee ettt b et s b et et e s e st b e s e s s e b ese s e s estesese s esaseesese s esesensasensesensane 6.10
INSPECEOTTAL POWETS ...ttt bbbttt b bbbttt et b bbb sttt et bbb b e bttt et ettt e b b e b ettt st et enne 7.4
INSHIEULION OF PArli@ment ..ottt ettt et et et eeteebeete st esseseebesbe s enseseeseebesensereetensenean 7.1.1,7.3, 7.3.7
instructing officer..............c..cooooiiii 2.7, 2.9, 2.11.6, 2.11.13, 3, 3.1.1, 3.1.2, 3.3, 3.3.2, 3.4, 3.4.1, 3.4.2, 3.4.3, 3.4.4, 3.5.2, 3.5.4, 3.6, 3.7.1,

3.7-2, 3.7:3, 4-2, 4.6, 4.13
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INSEIUMENES ..ottt et et eteerr b ere s 1.3, 1.5.2, 2.11.8, 2.11.13, 3.5.2, 6.1, 6.7, 7.2.7, 7.3.2, 7.3.4, 7.3.7, 7.3.8

INEEIPIEEATION. .....c.ooiiiei ettt b et b et ettt et ettt be et e st eben 1.1, 2.11.12, 3.7.2, 6.15, 7.1.3, 7.3.4
INEOAUCEION OF @ Billl .......oeeeiiicccc et ettt ettt et e b e e s e b e b e st eseesesbesseseesaese s essesseseebessesseseesensansan 3.6,3.7.2, 4.2, 4.5
JUAE MAAE LAW.........eoeee ettt ettt et et e b e s b e s s e s e et e e b e b esses e e s e et essesseseese b essesseseesesenseseese et e bessesseseesessensereesessenseneeseesensaneans 1.1
JUAICIALREVIEW ACE 1991 ............oneiee ettt ettt b et b et b et a b et e b e st e b e st eae e e b ea et e b e n e b e s et e b en e eaese b ebe st et ese e ebene st enenes 7.2.3
LEAAEI OF tNE@ HOUSE ...ttt et et e st e s e e be et et eseessebeebe b essesees e banseseeseebestensessessetesseseessebanbensensernasans 4.2, 4.5, 4.8
legislation

ACE OF PATLIAMENT eeeeeeeieee ettt ettt e ettt e e e e s eet et e s e s s re et e e e s sane et e e e eeanss b e aeeeaenssb et e e e s s ansbaaeeses nsseaeesessssetaeeeaaansstaeeeeaenneaeeeesennraeeeesennnnee 1.5.1
AULOMATIC COMMENCEMENT weiuitieutieiieriteeteertterite et et e st e e bt esueesate e beesaee st eesbeesasesasa e sseease e saesaseease e saesaseeastesssesaseenseesatesaseenseesaseeaseesntesasesseesnsesasens 2.11.2
binding on the State or other States or the COMMONWEAIEN.........uiiiiiiiiee e e e e srrre e e e e s s aaaeesessarasaeeesesssesaeeesesssssaaesesssnsssneeesns 2.11.1
commencement ...2.11.2, 5
COMMONWEAITH LEZISIATION ..uviiiiiiiiiiiiiiiiiieeeeeeeeeeeeee et e e e eeeeee e et e ee et e e eeeeeeeeesesaeasasasse s assnssnnnssnsssssnsssssssssssssasssssssasesaseessseeeaeseeeeeeeeeeseeeeeeeeseeesaeeens 1.4.1,1.4.3
CONSEQUENTIAL AMENAMENTS ciiiiiiieiiieiiee ettt ee ettt e e e e s srtrte e e e s s taaaeeeesessraeeeeessssssaaeeesssssssaeeesssssssaeeeesassssseeessesssssseesssssssseeessnssssseeessnnases 2.11.3, 3.7.1
Lo Lo et =Y =T l (o 1] o Lo DRSSP 1.5.2
ENFOICEMENT OF PIOVISIONS .eeneiiiiiiiieiie ettt ettt st e e e bt e s ebb e e e ab et e e be e e s eba e e e ab e e e abe e e eabeesenbaeeearaeesnatesensaessanaeens 2.11.4
()01 4 U P PP PP PP P PPN 2.11.2
(Y T AR (o A LI T o] o] Lok Lo o[PS P PP PP PP PPPPPPPPT 1.4.1, 1.4.2, 2.3, 2.11.1

I D M ENEALION OF POLICY .etttitiieeiititeieett ettt ettt e e ettt e e e e sartee e e s e s s baeeesesssseaaeeesasssaaaeesasssssaaeeessssssanaeessssssstaeesessssssaeesessssseneeeesnsnsseeesennns 2.2
inconsistency of Queensland legislation with CommonWealth [@ZiSIatioN......icuuiiiiiiiiiiiiiec e e seree e e e e s e bare e e e s s sbaaaeeessssssanaesesnns 1.4.3
INCOrPOration Of dOCUMENT DY FEIEIENCE .. ..eiiieiee ettt ettt ettt e et e e e st e e e a bt e s e b te e e bt e e s abteseabeeeeabbeessbeeeaabeeesaseeesneeeesnteeennnen 1.3
INSTIUMENES 1.vviiiiiieeeiiee et eete et e sttt eerre e e sbeeesateeesbeeessbaessssaeesssseesssaesssssasssssens 1.3, 1.5.2, 2.11.8, 2.11.13, 3.5.2, 6.1, 6.7, 7.2.7, 7.3.2, 7.3.4, 7.3.7, 7.3.8
JUSTIFICATION eutivieeieeeiitieee e ettt e e e sttt e s ettt e e s e uttaeeeessssabaaaeesesssaaaaeesssssssaaeesssssssaaeesssssssssasessssssssseesessssssseeessnsssssseesessssseseessssssseeeeesssssseeeesssssanaaees 2.2
legislation applicable iN QUEENSIANG ....ccuiuiii ittt ettt e bt e e sttt e e bt e e e ab e e e s abte e eaat e e e st e e e abeeeeaste e e s bee e baeeseabeeeeasteesanbeeeanbeeeaaseeeas 1.4.1

liability of the State
need for legislation

NEW SOULN WaLES LEZISIAtION. . .utiiiiieieiieieeieieitee e e eesire e e e eerreeeeesertreeeesesaeraeeesessaraeaeeessssssaesesassssaeessesasssaaeesessssssaeesessssssnseesesssssseeesesssssseeeesnnnsens 1.4.1
(o] o LT L4101 FR OO TP OSSP PUPR OO PPPPPPPRRRRRPPRt 1.3, 1.5.1
PENALLIES .evtteiiieiieeeeieriitee et ettt et e e e ettee et se st rteeeseseasseteeeasaasbaaeeessssaraeeee s s b b e aeeesa t et e aee e e aataaeeeee araaeeeee bt eaeesen st aaeeeensraaeeeeennraaaeeens 2.11.4, 2.11.11
POLICY teiititee ettt e e ettt et e e e ettt e e e e e e te e e e e e s et b e e e e e e et bt teeeeea et aaeeeea ttaaeeeea httaaeeeea et aaeeeeeaataeeeeeeeataaaeeeeeaetaaeeeeea raaaeeeeearretaeeeeanrbaaeeeeasararaaeeeanares 2.1
PrOSPECTIVE OPEIALTION «eeeeetiieeieiiitte ettt et ettt e e s ettt e e s ettt e e e s e arr et e e e se s b et e e e se s s b e e eeae e s s et eeeeaaamsateeeseaannsaeeeeesensaaeeeeseannsneeeseeannrrateeesannnes 2.11.9, 6.5
TEITOSPECTIVE OPEIATION «.eeviieiieiiiiteeeeeeiitte et e e ettt et e e ettt e eeesuteteeese s nnrtateeesesanraeaeesassssseaessssssssaaesesssnssaaesssnsnssneeessssssnaeesannns 2.11.9, 6.5, 6.6, 7.1.3, 7.2.7
SCREME OF [EZISIALION 1eeeiirieiieiiite ettt et e e s st e e e e s ss aaeeeeessssaaaaeeesasssesaaessessssaaesessssssaaesesssssssaaeessnssssseeeesnsssseeeeennans 1.3, 2.8, 3.1.1, 3.4.3
L LT oY ol ol o U =T 0 Y=T ) PSSR UST 1.6.1
statutory bodies ..2.11.10
STALULOIY OffiCE NOLAEIS . eetteeeietieee ettt e s st e e e e s st tte e e e e s abbaeaeesassssaaaeesssssasaaeessssssaaasesasssssaaessasssssaeessensssssaessessssseeeesssssssaeeesnn 2.11.10
SUDOIdiNate [EZISIAtiON ...uviieiieeciieee et rere e e e e e sere e e e s e rrae e e e e eae 1.5.2, 1.6.2, 2.2.1, 2.4, 2.11.2, 2.11.3, 2.11.4, 2.11.12, 3.4.3, 6-6.17
timetable for development ....

1O PIESENT POLICY teveeeiiriieeiiieiiiteeeeertt ettt e e stttee e e e s attteeeeesaurateeessssssseaeeessssssaaeeeassssssaaeeesssnsssasessssssssaeesssessssneeessessssseeessssssseneeesssssseeeessssssseeeessnssnnnes
TrANSItIONAL AN SAVINGS PrOVISIONS c.uutiriiiiieiiiieetterriirteeeeeesitteeeeessrtrteeessssssaeeesessssssaeessssssssaesesssssssesesssssssssseeessssssssseeesssssssseessssssssseesssssnes 2.11.12, 7.3.3
UNTTOTM LEZISLATION 1ttt et e ettt e e et et et eeeeteseseeesasesaasaaaaasssssssnsnnssnsssssesasessasseeseeeeeeeseeseteaeaeaeaeaeeeeeeeeeeeeeeesesesesesesssnsnsnsnsnanes 2.11.15, 6.16
UNTLAEEIAL EFFRCE .. eeeeeeeeeettee ettt ettt e e s ettt e e e sttt e e e seaas bt e e e seessbeaeeeassassaaeeeeassnsaaeeesesenssaaaesesessssaeeessesssneaessnssnssanassssssnnsneessnnsnes 1.2
UNTted KiNGAOM LEZISIAtION tiiiiiiiiiiiiiieiiiitteiereite et e ettt et e s seitte e e e e esattaeeeesssasaaaeeesassssaaaeesssssssaaeeesssssssaeesessssssseeessssssssseesessssssneeesesssseesessssssssseeresnns 1.4.1
Legislative Assembly .............ccccooeiririniniinnee 1.4.1,1.5.1, 1.5.2, 2.6, 3.4.4, 3.5.3, 3.7.2, 4, 4.1, 4.2, 4.4—15, 5, 6.13, 6.14, 6.16, 6.17, 7.3.2, 7.3.7
Legislative and Governance FOrum for COTPOTAtioNS ............c.ccuvuiiriiiririeiiee ettt ettt ettt b ettt ettt e st be e nsenan 2.11.14
L@GISIALIVE SCREME ..ottt et ettt e b e et et e s e et e e s e b e s s esseseesesbesseseesaesesessesaesessansasseseasesans 1.3, 2.8, 3.1.1, 3.4.3
Legislative Standards Act 1992 ..................cccocovvevnevennenenenns 2.10, 3.4.1, 3.5.2, 3.5.3, 3.7.2, 3.7.4,4.6, 4.14, 6.11, 7.1.1, 7.1.2, 7.1.3, 7.2.12, 7.3, 7.3.9
liability of directors and chief @XeCULIVE OFfICEIS ............c.oiiiiiiie ettt ettt bne 2.11.16
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LIADIlity OF £h@ SEALE........c.oeeeeee ettt ettt a ettt b et b e st et e b et et e s et e b et ea et e b en et e st e be st et e be e ebe et ese e ebeneean 2.9

LOCALZOVEIMMENL ..........ooviiiiitieiiicceeeet ettt et ettt et et et et e et et e st e s e ese s b e b esaese e s e sesaessesaesassesseseeseesesseseeseesaesassesseseesassasseseesaesessasseseesensenes 6.6,7.2.7
members (of the Legislative ASSEMDLY) ..............ccoeveieieiiiinieceeccce e 2.6,3,3.7.2, 4.2, 4.7, 4.8, 4.9, 4.13, 6.11, 6.13, 7.3.9
MESSAZE FTOM GOVEIMON .........cooiieieieiiiiieeeteeteete ettt et e e teete et e st et eseese st e b eseesaesaesessesseseesessasseseessesassessesees et assesseseeseabessesseseesesesseseessesensasseseass 4.4
MUMESTEE ..ottt et ettt ebe e e et e essebeebeessenseeseensenseens 2.4,2.5-8,3,3.6,3.7.2, 4.2, 4.5, 4.7, 4.8, 4.10, 4.13, 6.1, 6.2, 6.17
Ministerial Council for Corporations................cccooevieirininiecieieeeeeeee s see Legislative and Governance Forum for Corporations
National COMPELItIoN POLICY.............ccooouiiiieiiee ettt ettt et et a e s et et et et e s et eben et ese e ebene et esaneesenensens 2.9, 2.11.6
NAtIONAL SChEME LEZHSIALION............ooeiiieeee ettt ettt e b e seeseebesbesaeseeseese b esseneesessessenserens 2.11.15, 7.3.9
NEW SOULh WaALeS L@GISLAtiON ...........c.ocviiiiiieceee ettt et e a e b e s et e s b esseseeseeb e s essesaeseesassesseseesassessasseseasessensasaasens 1.4.1
NOLICE OF dISALLOWANCE MOION ..ottt et et e et e et e e e ae e et e esaseeaeeeaaeesseesteeasseseesaseenseesssesnssenssesssesnneenseesanes 6.13
MOBICES ...ttt ettt et et et e e et et et et e st e s e e s e s e s s esees e et essesseseesaesassessesees e s ensessesees et en s e st es e s et e st e st e R e eR e s e st e Rt e Rt es e s en b e st es e et et enteneeseesersenean 6.1
notification of subordinate le@GiSIation ..ot bbb ae 6.5, 6.11, 6.12, 6.13, 6.17
OFfEIICES ...ttt ettt e b e et e b e ebe e b e be e bbb e et s era e beeatebe et e erseneeaeenbeeteersenbeerean 1.4.2, 2.9, 2.11.4, 2.11.11, 2.11.16, 6.10
offences dealt With SUMMATILY ..ottt bbbt b ke s ettt eb et bebeseseneneeetene 2.11.4

Office of Best Practice Regulation...
Office of the Queensland Parliamentary Counsel (0OQPC)

.2.2,2.2.1,2.9

amendments during coONSIAEration IN AETAIL...cccuuiiiiiiieiiiie ettt e e s e re e e e e s s satbreeeeessssaaaeeeessssssaaesesasssssaeeesesssssaeeessnsssseesesnsssssnaes 4.7, 4.14
arranges with government printer for printing @and SUPPLY OF Bill....coo.eeeeuiiiiiieeeee ettt e ettt et e s st e e st e e ssaeeesane e e e 4.2
attendance of drafter at Parliament HOUSE cece.neueeiiiiieieee ettt ettt e e sttt e e e e sttt e e e s asb et e e e s aasaeeeesessnsbeaeesesnsssaaeesessnnseteeesasanssneeesenanss 4.13
DT O NG MOTES e iieeeeieeitee ettt e e e ettt e e e s e rat e e e essaaabaeeeesssssaaaeeeesssseaaeeesassssaaeeesasssssaaessenssssateseenssssaaeeesensssnaeeeesssssstaeeesnssrranans 3.1, 3.1.2, 3.6
CBNEIAL @ZENMCY 1uurtieieieeeiiteee e e eertee e et e seitteeeeeeertareeeeeesuasaeeesessesaaeesassssssaaeesasasssaseesesssssssesessssssseseessssssssseesssnsssssesesssasssssessensssseseseesssnsseeeesssnsssseesennns 2.9
certification Of SUDOIAINGLE LEZISIAtION . ...uiiiiiiiiieeiieiee e eae e e e e e e e e e e e e e e e e e eaeeeaeeeeeaaaaaeaesesesesesesesessssssssssanannnsnnnnnsnnnn 6.8
commencement and EXPIrY OF LEISIAION ..uvviiiieiiiiiii ittt e e e sttt e e e seabrteeeesssasreeeeessssrateeessssnssnaeessssnssaaeesesssssseeessssssssaeesssssnsanens 2.11.2
consideration of Authority to INtroduce @ Bill SUDMISSION w.uiiiiiiiiiiiiiiiiiieeeeeerete e e setre e e e s e sera e e e e sssabaaeeesessesaeeesessssraaeeesssssssnaeesssssssrseesennns 3.6
consideration of Authority to Prepare @ Bill SUDMISSION ....ceiiiiiiiiiii ettt ettt e e ettt e e s e sttt e e e s aree e e e e e e msraeeeeesennreaeeeesans 3.1.2
consultation with OQPC on portfolio committee comments... e 4.6
COVET PAZE OF AIAFE Billieuuuurrieiiiieiiiiieiiieeiiteeee ettt e ssstte e e e s e sttt e e e essataaeeeessssstaaeeessassssaaeeesasssssaeeesssssssaeesessssssseeessssssssseeesensssaeeeeessssssneeessnnns 3.4.4,3.7.1
D P P PP R S PPUUPPRTRRR PPN 3.5.4
D2 ittt ettt ettt e et et eeet e eeeeeeeetaaa e eee et et aaaa et eeeataaa et eeeataasaaaeeeeeaaaaaaaeeeeatetaaaaeeeeeeeaaaaaeeeeeteaaaaeeeeeteataaaaeeeeeeeraneeeeeeennannaneaeee 3.5.4
AEPAMMENTALATAES teiieiiiiiiiieeeite ettt e e s ettt e e s s s ab e e e e e e e abaaaeesesssssaaeesesassssaaeeesssssasaeessssssssaaesesssssssaeeessssssaeeesensssseneeesnssssnaeesns 3.4.4
discussion before Authority t0 Prepare @ Bill SUDMISSION ...uiiiiiiuiieieiiiccitieee e eerirte e eesetree e e ee s rreeeeesseaeeesee s sasaaeesesssssaseeessssssaseesessssseseessssssseneesesnns 3.1.1
drafting before Authority t0 Prepare @ Bill @PPrOVal ... . . e eeee ittt ettt e e sttt e e e s ter et e e e s e s et e e e s e msseeeesesensrateeeeseanseneeesesannnneeesanans 3.1
drafting instructions t0 OQPC t0 D IN WHEING ceveriieiiiiieiieiiieeeeee e ee et e e e e e a e e aaaaas e s s s aasaararasaaasaaseaereeeaaaeaeeeaeeeeeeseeseseeeeeseeeenessassennnes 3.4.4

ESTADLISNMENT AN FUNCHIONS 1etvviiiiiiiiiiriririeieeeeeeeeeeeeeee ettt eeeeeeeeeeeeeeteteeeeeeeseesessennssnnsssasssssssssssssssssssssasesssasssssesssseseaeseeeeeeeeeeeeeeeeeeeseseseesesesesasasnnssssssnsen 3.5.2
explanatory Notes for SUDOIAINATE LEZISIAtION ... ..uuiiii ettt e e et e e e e et e e e e e e ttteeeeesesbaaeeeesansesaeeesessesaaassesasssaaeessnssssaeessnsasssneeesansnes 6.11
fundamental legislative PriNCIPLES .....ceivireeiieeeeeeeeeee ettt et e e e e e e s e seneeeeeas 3.5, 3.5.2, 3.5.3, 3.5.4, 3.6, 3.7.4, 4.6, 4.14, 6.2, 6.8, 7.1.2
general requirements for drafting iNSTrUCIONS t0 OQPC .....uuiiiiiiieiiiieeeiertteeeeerritte e esseitre e e e e sestteeeeesestaaaeeesssssssaeesssssssssaesssssssssteeesssssssaeesenssssaes 3.4.3
Il CONTACT e ieuireeeeieeciitee et e eeett e e e ee sttt e e e seerteeeeese e raeaeeesesssaaaaeeseassssaaesesasssssaaeesasssssaaessesssssssesessssssssseesessssssseesessssssseeesessssseeesenssssseeeeessassneeenn 3.4.2
LR T T T oo 1 (ot =Y e [=1 7= Y1 PP P PP 3.4.4
involvement before Authority to Prepare @ Bill @PProval.....ccec e eeeeer ettt ettt et e e sttt e e e s settee e e e s sessaraeeessssanstaaessssssssaeessssssssesesessssssnaeesns 3, 3.1
[EZISIAtION SEIVICES OffICEIS tiiiieiiiiiiiiieiite ettt e e estre e e e e e s rtta e e e e sestaaaeeesessaaaaeesesssssaaesesssssssaeeesssssssaaeesesssssateeeesssssesseeeessssseeeesessnsssseenennns 3.5.4
minor amendments after Authority to INtroduce @ Bill @PProVal.....c.c.eeeeeeeieiieeiee ettt ettt e st e e e bt e e s bt e e st e eesabeeesbeeesnaeeesnneeenane 3.6
notification of subordinate legislation ......cccceeevuveeeerernnneees .. ...6.17
PLATN ENGLISH ciieeee ittt e ettt e e e e st tae e e e e s saabaeeeessstaaaeeea s ssaaaeeeesassbaaaeeeaa st e aaeeee e baaeeeeea bt aaeeeeea bt aeeesen et aeeeeeanrraaeeeeasrrraaes 3.5, 3.5.1

PIIVATE MEMDETS «.viiitieeiieeiteeeieeitee st e e te et e sttesteseteesseesate e seesseesase e seesssessseanseeasseenseeasseensesnseeanseanseerseeanseenseesssasnseenseesssesnseenseesssesseenseesnsesnseennes 3.7.4, 4.14
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quality assurance processes ..3.3.2,3.5,3.5.4

(Yol o d o e L L ¥y (0 Lot o 1PN 3.2
RECOTA Of PrOCEEAINGS ..eeeeeeeeiiiieeeeeiitee e e ettt et e ettt e e e e sttt eeesearbeeeeeseanrteeeeeasasstaeeeesnsnsatesesensssaeeeesasssssaaessansssseaeseesassssteessassnsseaeesasansseaeesansns 4.12,5
reqUESE t0 STate AffairS fOr GOVEIMOI S MEBSSAZE. .. uuteiiieriirteeeieriirteeeeessitrteeeessersrreeesesssssseeeesssssssseeessssssssssesessssssssesesssssssseeesessssseseeesssssssseeeesssssssaeesessss 4.4
TOYAL ASSEMT 1eiiieiiiiieeeieiiitteeeeeseittteeeeesetteeeeseseresaeeesesasssseeesassnssaesesasasssaeeesesassssseesssssssssesssssssssssessessssssssesessssssssesesssssssesesessssseessenssssssesesnsassseeesensssnnees 5
specific requirements for drafting iNStrUCTIONS t0 OQPC.....ciiiiiiiiiiee ettt ettt e ettt e e e e ettt et e e e s bttt e e e s saeeeeee s anreeeeeseansbeeeesasnnnreneessssnnsnneeesen 3.4.4
STALULOIY TOLE 1ttt ittt ettt ettt e e e ettt e e e e s euatteeeeessassaaeeeessssssaaeeasssssssaeeeessssssaaeessssssstaeessssssssasesessssssaeesesessssseeeesssssseeesssssssseeeessnssnsseeeesnnsssnaes
supply of Bill to government printer and Table Office ...

supply of certified copies of SUDOTAINGLE LEGISIATION ..cc.ueiiiiiiiiieie ettt ettt e e et e et e e s bt e e e bt e e s bt e e seabeessabaeesasbeesnaeeennsaeenane 6.8
e Lo e o VLo Yo o H T g o o (= 4 ] Y o o RN 6.17
WATEIIMATK 11vvvrerrrrererereeeeeeeeeeeeeeeeeeeeeeeteeeeeeeeeeeeessasasesaesesssssssssssssssssssssssssssssssssssssssssssssssssssssssseseeeeseeeeeeeeeeeesesesesssessssesessssssssssssssssssssssnsnnnen e 3721
website 4.3, 4.7, 4.8, 6.5, 6.11, 6.12, 6.17, 7.1.2
offshore application Of LeGISIAtION ...ttt bbbttt bbb 1.4.2,2.11.1
OFfSNOTE SELLLEMENL ...ttt et et et e et e eae et e et e eas et e eaeeateeseeasenseessensenseessensessserseaseessensenteessenseeseersenteereennan 1.4.3
OMDBUASIMIAN ACE 2001 ...ttt e e et e e et e e e at e et e et e eeatesate st e e st e easesaeeesseeeaseeassesaeeenseeseesaseenssessesseesnseenseesnseenseanes 7.2.3
OQPC ...ttt ettt e et e e ete e te e e b e e b e e e ta e e b e e b e e ta e et e e baeareeeabe e bae et e ebeebaeetbeebeeraeerrean see Office of the Queensland Parliamentary Counsel
ParliameEnt HOUSE ..ottt ettt st et e ebaebe st e b esaesseba st assessesaesessenseseessesesensannas 3.7.4 4.2, 4.7, 4.8, 4.12, 6.17
Parliament of Queensland

L o1 A0 = Y =T 111 0 RS 1.5.1
F ANV E § = LU= T I O Y4 13 £ Vo o RS 1.4.3
COMMI PO S EIOM ettt et et et et et e eeeeeeeeeeeseeeseesesesesesesssssssssssssssssssssssssssssssssssssssssssssssseseseeseeeteteseeeeeeeeeeeeeeeeeeererenenesesesesesssssnssasenasanans 1.4.1, 4.1
L= T=T - 1 RRPRPPRt 1.4, 1.5
PLENMAIY POWE .ttt ettt et st e bt e e sttt e s bt e e e eab e e e ab e e e e abe e s aba e e e ab e e e be e e s s b e e e e a b et e s b bt e s b e e e e a b et e e b et e e aa e e e ab et e ab e e e e bt e s eraee et 1.4.1, 2.3
Parliament of Queensland Act 2001 1.4.1, 4.1, 6.14
peace, welfare and S00d SOVEIMMENL .............ocooiiriieieieeieeeee ettt ettt et e s e b et e e e b esessesesseseseaseseneeses et eseseasesersesansasesensasansnsasn 1.4.1

penalties ............coceeveverirneieenene ..2.11.4, 2.11.11, 6.9, 6.10, 7.3.1
Penalties and Sentences Act 1992 .. . 2114

plain English ... ..3.5,3.5.1

POLICE POWETS ...ttt ettt ettt et ettt et et ebe st e b et et e s et e be st et e b emteb e s et eae st ebeae st e st a e et e st et e b et e b e s et e s ea e et e s et ebent s s e st tebe st et esetebenebenentebene 2.11.7
Police Powers and Responsibilities Act 2000 2.11.4, 2.11.7
policy

AAVICE 0N POLICY uvrreeeiiieiiiieeteeeitee et e seiteeeeeseitreeeesestraeeesesssesaaeesessssssaeessssasssaseesesssssssesssssssssssesesssssssssesessssssssesesssssssssessensssssseseessssssneeeesssssneeesennns 2.9
T Yo T ] oo o LT o L=l g £ UL L RS 2.4
DINAING ON SEALE ..uuuuiiiititititttettrererreeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeseeeasasasaseessasssasassssssssssssssssssssssssssssssssssssssssssasssssssssesseseseeeaeeeeeeeeseeseeeseseseeeeesseessnsananns 2.11.1
carrying subordinate legislation over to new Act. . 2.11.12
CENETAL @ZENCY TOLES .uuuiuiuiieiiiiriitiiitirereeeeeeeeeeteeeeeeeeeeeeeeeeeeeeeaeaesesesesesasssssassesasssssssssssssssssssssssssssssssssssssssssssseseeeseeeeeeeeeeeeeeeeesesesesesesessssssssssssessssnsnsnnnnsnnen 2.9
COMIMENCEMENT c.uteeutteeuteeeeeriteeteesseessteeseesstesssesaseesseesasesaseesseesaseseseesnsesaseseseesnsesaseeseeenseenseessseenseensaesnseenstenssesaseestenssesaseeseesasesseesneesssessseesneesnsens 2.11.2
consequential amendments ... 2.11.3
o L= =T =Y o) o LSRR 2.11.13
Lo L= (oY o] 1 LT 4 TP PP TR PPTRPPTON 2.8
ENFOTCEMENT L.ttt ettt ettt e st e e et e e s bt e e e bae e e bt e e e bt e e s ab e e s eab b e e e sa e e s emb e e e mb e e e aabb e e s aba e e e sb e e e sbeeeeabeesensbeeeabbeesnbtesenbaeeennaeens 2.11.4
(=301 4 U P P TP P PPN 2.11.2
EXEFALEITIEONTAL @PPLICATION «eeeeieeeiee ettt ettt e ettt e e e e ettt e e s e e s et e e e e s e nne e e e e e e e nsat e e e s e s nsaa et eee s s aneaeeeeseassseeeesasnnssaneeesanannnneeesan 2.11.1
(0T 111 =P PP PP PRRPPRPOORY

fundamental legislative principles (generally) .

L= Y= - 1 UPUPSPPPRRt 1.2
TP LEMENTALION Leetttieiieitieee ettt e ettt e e e s ettt e e e s s arbeeeeeseasrateeesesassaaaeesasnssaaeesassssstaeeeesssssaaeeeeasessseaeesessnsssaeesesssnssseeeessssssseeeeessnssnnans 2.2,2.4
instructing officerrole ..... e 2.7
[TADTLitY OF the STALE teiiieiiiieeieeciieee ettt e e ettt e e e eete e e e e e e s are e e e e s e raaeeeesasssaaeeaeeasssaaeaesaassssaeessenssssaesesasssssasessanssssaaessassssseeesesssseseessnsassenn 2.9,7.2.8
IMINOT POLICY CRANGE ceeeeeeeee ettt ettt e e s ettt e e s e e as bt e e e e e s s st e ee s e s nnseeeeeesaasnsteaeesaassbateeesanassataeesesnsseaeesensnssaneeeesssnssneeesenannnnesesennns 2.5
NAtiONAL COMPELITION POLICY...uuttiieeieieiiiiieee ittt ieriitteeeeessrrteeeesssrateeesesssraaeeesssssssteeessssssssaeesessssssaeesesssssssseessssssssseessessssssseessnsssseseeessnssssees 2.9, 2.11.6
1L N 2.1
L T=T=Te IR (o g U=T=4 1] =TT Y I PPN 2.2
NEW POLICY TNTHTALIVES teeeiiiiieeieeeiiiteeeeeeete e e ettt e e s ettt e e s e st tteeeeessassaaeeessssssaaaesasnsssaaeessassssaaeeesssssssasessssssssanasessssssssaeesessssseseesenssssseeessnssssseeesenans 2.5

offences . 2.11.4, 2.11.11
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penalties ...... . 2.11.4, 2.11.11

POLICE POWETS ..ttt ettt ettt e e ettt e et e be et e e s e ab b et e e e e e s b bt e e e s e e msb e et e e e e n s b b e e e e e ee s sa b et e e e e e R b b et e e e e et e te e e s e e e b et e e e e e s b et e e e s e e nnraeeeeeeenrranen 2.11.7
POLICY OFfICEI Ol ettt ettt ettt e ettt e e s ettt e e e e e st e e e e ae s as st e eese s nsseeaeeesessnsteeeesasassbateeesasansaaaeesesnsseaeesenesssaaeeeessnssnaaesessnnnneeesennns 2.7
POTEFOLIO BILLS 1ereurtreeeieeeiitieee e ettt e e ettt e e e sete e e e e seseabrteeesessssraaeeessssssaaeeesssssaaaesesssssstaeesssssssseeeesssssssssesesssssssseeesnsssssseeesensssseseeessssseseeessssssraeesesans 2.5
POWET £0 TNAKE LAW 11eeeiiiiiiiieeieeiiiiteeeeeeeite e e e e eertreeeesesutraeeesesseraaeesassssssaeessasasssaseesasssssssesesssssssssesssssssssseesssssssssesesssssssseeesenssssseeeessssseneeesssnssnssesennns 2.3
PrOSPECEIVE OPEIALION ..eetieerieeiiieteeeeeiitteeeeeee ittt e e se ettt teeeeeeareteeesesansseeeesesennseeeeeesennstaeesaaansnetesesennnsateeesannsseaeesesnsseaeeeessnssneeesasansnneeesessnnneneeeesans 2.11.9
QUEENSIANA GOVEIMMENT POLICY 1uvvrreeiiereiiieeeiireiittteeeeeiitteeeeesseteeeeesesuaraeeeesssssetesesasassstaessssssssseesessssssssessssssssssesesssssssseeeeesssssseeesssssssseeessssssnsaeeeesnns 3.5.4
reasonable time 2.11.11
TEGULATION-MAKING POWET ...eeiiiteeee ettt ettt ettt e e e ettt e e s e s aa et e e e e s mbe et e e e s e mne b et e e s e e ssb et e e e s nansateeesesnssateesesanssateeesaanneneeesesannnnnnans 2.11.8
TEETOSPECTIVE OPEIALION «.eeeiieiieeeiiteeee ettt ee e e ettt e e se sttt e e e ses ettt e e eessasseeeeeesssstaeesesessssaaeeesassssaeessesssssatesessssnssneesssssnsseeeesesssssseeesessssssneeessnsnsnnanans 2.11.9
significant policy change.... .. 2.5
L LU 100] 4 A o Yoo 1 T=T-3 USSP 2.11.10
STALULOTY OFfICE NOLARIS .. ittt e s bt et et e s b et e s bb e e e ab e e e bb e e s e bt e s ebaeeebbeesenbeesennaeesanaees 2.11.10
LA T=IN =Tt o PP P PPN 2.11.11
BT ETADLE ettt ettt ettt ettt e ettt e e a bt e e s a bt e e e bt e e e bt e e e hb e e s eab e e e e a b e e e e b e e e e at e e e aab e e e e ab et e e bttt e bt e e e hbeeeeabee e et e e e e bt e e e bbeeeenbeeenareeeas 2.8
TranSitioNal AN SAVINGS PrOVISIONS .. .uuiiitiieiititeeeeeetttee e e ettt et e e sttt e e eeseareteeeeeeanateeeeesennreaeesesennsaeeeesensssaeaeesesansseteeseannnsateeesansnssnaeesenansneneesannns 2.11.12
LT To] (oo {1V ¢ Va4 1Y N = Yo 1V ol DN 2.9, 3.5.4
POLICY DIVISION ..ottt ettt ettt b et st b bbb e bt e b e st b e bt beae et e b et e b e b et e b e st et ese e et ent st eneateseneasenen 2.9, 3.1, 3.1.2, 3.6
POLICY OFFICEN ...ttt ettt ettt b et b e s s b et e s e b e s e b e b e st e b esa s esessebes e s et assebesassesasesesessesasssesenns 2.7,2.9, 3.1.1, 3.4.1, 4.13
POIEFOLIO BiLLS..........coouiiiieiieieieiceieet ettt ettt et et et e s e b et eseesesessebes et esassesasassesastesese s et assesaseasesestasesessesest s et ensesese et et essesesesesertesanersas 2.5
portfolio committee (including former Scrutiny of Legislation Committee) ..................ccccceueueneee. 2.7,2.8,3.5.3, 3.7.2, 4.5, 4.6,4.7, 4.8, 6.1, 6.9,
6.14, 7.1.2, 7.2.1, 7.2.2, 7.2.3, 7.2.5, 7.2.6, 7.2.7, 7.2.8, 7.2.10, 7.2.11, 7.2.12, 7.3.1, 7.3.2, 7.3.3, 7.3.7, 7.3.8, 7.3.9
PrOIMIET ...ttt ettt ettt b ettt b et b e bt e b e st et e st e b et s b e s et e b ene et ebentebese st eneneebenessebens 2.11.16, 3, 3.1, 3.1.2, 3.1.3, 3.6
PIIVACY .ttt ettt ettt sttt bt s b e st e b et e b ea et e b e st et e st ek e a e b eh et e b e Rt ke Rt b e Rt Ao bt e h e Rt A b et e b e st e btk e Rt e b et b e st e be et e bt ebe et enetebene 7.2.12
PrIVAte MEMDEIS’ BillS..........ocooiiiiieiieee ettt ettt et e b e s e st e s e e s e s e st eseesees e b essesteseesessenseseeseesensanseneanes 3.4.1, 3.7.4, 4.14
Proclamation COMMENCING ACE ..........oc.ooueiiieieiiee ettt ettt et et et e e e s et e st e st e s e s s e s enteseese st e st eneesees e sensanseseesessesseneanessensensanean 2.11.2, 6.1
PrOSPECEIVE OPEIALION......c.ceiiiiiiciiiiiet ettt bbbttt b bbb et b bbbt a etttk e b e b e sttt et et et e bebebeseneatatas 2.11.9, 6.5
PUDLIC RECOIAS ACE 20002 ...ttt ettt a s et sesa e s e s et ese st et ese s et eseesese st et es bt e s eneesas et esensesesessesenessesensesenesasn 2.11.10
PUDLIC SEIVANLES ...ttt ettt e b et e s et e s e s et e s e st et ese s et e st et esenseses et et aneeses et esen et esessesaneesesensssenesesenessesensns 4.6,7.2.8
PUDLIC SEIVICE ACE 2008 .................oeoeeeeeeee ettt ettt ettt et et et e ae e et e s et e ae et et e s et e s en e e s ese et e s e st et e s et et an et esen e et e s et et enessesentesenesenan 2.11.10
Q
L0 LT = T TSRS 1.4.1, 4.1
Queensland Cabinet Handbook .................................. 2.2,2.2.1, 2.8, 2.9, 2.11.1, 2.11.4, 2.11.6, 2.11.14, 3, 3.2, 3.4.1, 3.4.4, 3.6, 3.7.1, 3.7.2, 3.7.3, 6.8
Queensland ComPetition AUENOTIEY...........cooiiiiiiii ettt bbbttt bbbttt ettt bene 2.2.1,2.9
Queensland Executive COUNCILHANADOOK ............................ccooeeeeeeeeeieeeeieeeeeeeeeieeeteeeeseeeseessesteeseeseeseessesseeseeseesseessesesseesseseetsensesseesseseess 3.4.1
Queensland Parliamentary Procedures Handbook .........................cccooioineinininineinineeneeente et eeaeaes 4, 4.5, 4.6, 4.7, 4.8, 4.9, 4.10, 5
R
Record of Proceedings of the Legislative ASSEMDLY ...............ccoouiiiriiiiiece ettt ettt ettt e s aese e senan 4.12, 5
FEGULALION-MAKING POWET ..ottt ettt ettt et e se st e s e st et e s et e s e s et e s eat et en e sesentssenensesaneesesesesenesseneatetans 2.11.8
TERBULBLIONS .....oeeiieeee ettt ettt e b et e bt e s b e s b ese e b e et e s e s s eseebeebe b esseseeseebessenses e et e etesbesseseeseesesaensereeseetensenseseereetestensares 1.5.2, 6.1
regulatory best Practice PriNCIPLES ...........c.ooo ettt ettt st b et b et e b et s et be et e bt ebenetenen 2.2.1
TEPIINES ...ttt ettt et et e b e et et et e s e et e e b e b eseesees e s e s s e s e esees e s essesaes e s enseseeseeseebassesses e e s e b e st e Rt et e s et e st e st eae s enseseese et e b ententeneetessenteraene 2.11.2
REPIINES ACE 1992 ...ttt ettt s b e et e e et e st et e s e e s e ss e besaesees e et e st aseeseas e s essestesees et asseseeseesassesseseesaasasseseeseasasansaseeseesansanseseesen 3.4.1
TELrOSPECTIVE OPEIALION .......ocoiviieiiiiiiec ettt ettt ettt s s et e e e st et e e b e b e st esees e sesseneeseesesersanseseasensans 2.11.9, 6.5, 6.6, 7.1.3, 7.2.7
TEVIEW OF @PPRAL........oeeieieieeiieieeteet ettt et e et e b et et et etese s et e s eebese s esaseesas et et as e sesassesasassesessesasessesensesaseasesass et et et esasssesessesasasesansasan 7.2.1,7.3.1
rights and liberties of INAIVIAUALS ...................ooooiiiiiie ettt ettt ettt et e s e st eseeseebe s enseneebeesennen 7.1.1, 7.2, 7.3.1
RigRt t0 INFOIMALION ACE 2000 ................cooeeeeeeeeeieeieeeiete ettt ettt et e et et s et e e st ese st et eneesesassesese et eseas et ane s esese et esesesanseseseseseneasesensasansrsas 7.2.3
FOYAL@SSENL ...ttt ettt ettt et et e e et e s e e e s e st et e s et e s e st et ese e e b e st s e s ensesese et esane et e s et et ent s esentebent et esene et enenteseneas 1.5.1, 2.11.2, 4.10, 5
TULES ...ttt ettt b et et e st et em et e b e st e s e s et e s ea e b e s et e b ea e e A e R et e A ene e A e R et e A e Rt A oA e At ke R et e R en e ke R et e A en e et ese s e A ene b eae e ebe st s eaentete st s eteneeee 6.1
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$avings and tranSitioNAl PrOVISIONS .............ccccvouiieiiiiieiciccee ettt et s ettt e s e b e s esaebe s e s e b assebesassesaseesesassesassssesenes 2.11.12, 7.3.3
SCHEME OF LEGSIALION...........cooeiieiec ettt et et a et e st e b e st s e s es e et et e sesese et esessesaseesesessesasesesassesasarsesensasesersesansssasens 1.3
second reading w7, 4.8, 4.9, 4.11
SECONA FAAING AEDALE ..........ceeeie ettt ettt e st e s et ese s et e st s s ese st et e s et esessesese s eneaseseneasesensesenesesansesanesesenes 4.8
S -IMCITMINALION ...ttt ettt et e teeae et e st e ebe et e ebseas e seeseentesseersensseseensesteersensseseensentesseensesseensenns 7.1.3,7.2.6, 7.4
sessional orders (0f the Legislative ASSEMBLY)...............ccccovviiieiiiicieiiccee et bbbt s s s s s bbb snsnsees 4.11
SOUICIEOT-GENEIAL ...ttt ettt ettt et e a e ete e e et e ete e s eebeess e seebeeas e teeasenseeseeas et eesserseseetsensesbsensenseessensesseersenseeseenne 2.9,3.4.4,5
Speaker of the Legislative ASSEMDLY .............cc.coiiiiiiiie ettt b et b ettt b et st e et b et ettt e b et be st ebe e sbenen 4.8, 4.9
SPONSOFING AEPAITMENT ..ottt ettt et et et ete s b et e st ese e s e s esseseeseesesessestesassessansaseasasensansesens 3.1, 3.1.1, 3.2, 3.6, 4.2, 5
SPONSOTING MIMISTOI.......c.oiiiiiiiieieicee ettt ettt et et e s e st e s eseeseeb e s esseseesessessassesesseesarsensensesessensensans 2.6, 3.6, 4.5, 4.7, 4.8, 4.10, 4.13
staged automatic expiry of subordinate leGiSIation..................cooveiiieiiiiic e enan 2.11.2, 6.16
SEANAANAS ..ottt ettt et be st e s e st et e s es s et as et e s ea s et e st s et esseses et e s en e et e s et e s eAe s eReas e R e Rt s et eateAes et e s enteses et esentetesesetenteresens 6.1
standing rules and orders (of the Legislative Assembly)... by 4.1, 4.5, 4.6, 4.8, 4.9, 4.10
State Penalties ENfOrCEMENTE ACE 199 ..................coouvueeeieeeieieeeieieeesteeste et et te st e sesessesestesesetesanessestnsesaneasesansssasessesenteseserseseneasesensesenssesansesasens 6.10
State Penalties Enforcement ReGUIAGLION 2000.......................c.ocoeoivueinieueieeeieieeeetee ettt sttt ettt et st et s et et esa e ebene st eseneeseneasesensesanens 6.10
SEALULOTY DOMIES ...ttt ettt ettt et e st e ae e ke s et e b em e st e s et e b e st et e b et e b e s et e b en e et e s et ebe e ssesentesenesenan 2.11.10
Statutory Bodies Financial Arrangements ACE 1982.................ccoeourueiniiieiinieienieieteieest ettt ettt ettt ettt et bttt tebe e ssebeneeee 2.11.10
SEALULOTY INSTIUMENE ..ottt b et b et b bbb e bttt et e b et ssebe e eaenens 1.5.2, 2.11.8, 3.5.2, 6.1, 6.7
Statutory Instruments Act 1992 ...................cccueun.. 2.11.2, 2.11.8, 3.4.1, 3.5.2, 6.1, 6.6, 6.7, 6.12, 6.13, 6.14, 6.15, 6.16, 6.17, 7.2.7, 7.3.2, 7.3.4, 7.3.7
Statutory InStruments ReGUIALION 2012 ......................cooueeeeieiiieieiiieieteteeste ettt et es et e e tese e s s essssesestssesessesasassesaseesesassasasasesessesasesasans 4.6, 6.16
SEALULOTY OffICE MOLAENS ...ttt ettt bbbttt sttt be bbbttt sttt et bebese et etenes 2.11.10
SUDARLEGALION ...ttt et ettt et et et e b e st eae e s e e be s essese et eesessesteseeae b ensesseseebe s ensesseseese s enseseeteetensensereereane 7.2.3,7.3.8
subordinate legislation

amendment of Statutory INSTIUMENES ONLY .......c.ocooiiiie ettt ettt ettt et e b e ese s et eseneeseseneesenesas 7.3.7
appropriate matter for SUboOrdinate LeGISIAtioN............c.ooi ittt ettt ettt ean 7.3.6
AULhOTISAtioN FOM PArliamMENnt.........cooouiiiieieeeeeecee ettt et et te et et et et e e be et eeteetsesseebsessenseebsessenbeeseensesteessesseseensenteessensens 1.5.2, 6.1
DENEFICIAL PrOVISION....c.oiiiieieeietitc ettt ettt e et et e s b et e seese e b e b e s s e st e s aese s esseseeseese b assesseseesessasseseeseesensessesseseasessansasaan 6.5, 6.6
DY=LAWS ..ottt et ettt ettt h et et e s et e e b e b e st e st e s e b e s e st e R e eR e s eRteR e e Rt eR e ke At e Rt eR e et e s en b e Rt e Rt es e s ente Rt e Rt ese s ententeseesesenteseeneetersenean 6.1
CAITYING OVET 10 NMEW ACE ...ttt ettt sttt b e bkttt et e b bbb e sttt et bbb b st sttt et et e ke bese st aen ettt ebenne 2.11.12
CErtifiCation DY OQPC ..ottt ettt et et et et e s b et et e st e s et e s s eseeseeb e s e st eneesess e st eneesees et ensensentes e s e st e st es e et et ensentenees et enneneenen 6.8
consistency with policy objectives of @UthOTISING LAW ..ottt 7.3.5
QISALLOWANCE ...ttt ettt ettt et e beebe s ae st eseebeesesbeseeseesebensesseseesensenseneesentans 1.5.2, 6.1, 6.13, 6.14, 7.3.2, 7.3.6, 7.3.7
drafting by 0QPC

exempt SUDOIAINGte L@GISIAtION .........c.ooiiuiieee ettt ettt be ettt e st eae e te et eseneees 6, 6.1, 6.17, 6.2
exemption from Staged QUEOMALIC EXPITY ...c.c.ooiiuiieieee ettt ettt ettt ettt s et be st e b et s b e st et e b et et ese s ebe st bene s ebentee 6.16
EXPTY oeteiteeieteeteetet et ettt e st et et e et e st et e s e et e e b et e st e e ere et e b e st e Rt et e b e b esteReese e s e s b e st e Rt eReeh et e st eReeA e s enseseeRees e b es s e Rt eseeseehenseneeseese b e seseereeresessereeseesesareans 2.11.2, 6.16
EXPLANALOIY NOTES.......iiieieeietieieet ettt ettt et et et te e s e et et ese e st e b e be st eseeseesesseseeseeseesessasseseesassasseseesaasassassesaesensassaseesassanss 6.11, 6.14, 6.17, 7.1.2
S ettt ettt e e et b e et e b e et e et e beeat e b e et s e b e b e et s e be ke e s e b e eRs et e b s er s e st eRs et eebeers e beeas e b e be et b e beersensebeers et eereensertentes 2.4, 3.4.4
fundamental legislative PriNCIPLES ........c.ov ittt sttt s et e e e e esesbessensennens 6.2, 7.3.4, 7.3.5, 7.3.6, 7.3.7
GONETALLY ...ttt b et h et h st h e e st b e ARt e bRt e bt b Rt b bt e b e st et b et b st st e b et sbe st it ebenen 1.5.2,1.6.2
INFIINZEMENT NOTICE OFfENMCES ...ttt ettt ettt a et e st b et e s et e se s e s e s s et ese s e s essesesesesassesesessesessesenensesensans 6.10
TNEEIPIEEATION. ...ttt a bt e e oo bt e b e st et e st bt e b et enteat e bt e b e e et es e e st s s et entenees et e b ententebesbe s entenessebensenean 6.15, 7.3.4
notices

MO TCAEION ettt ettt e e et e e et e e e s e e e eeaetesenaeee e aaeeaeseeesasaeeaanseeeanseeeaasaesensseesanetesansneeenseeesanetesensaeeannaeeane 6.5, 6.11, 6.12, 6.13, 6.17
OFfBINCES ...ttt ettt et et et et e e te et e bt e re et e e b e et et e eat et et e er b et e eb e et et s ers et e ebe et e te et s et e eaeens e teerrenteereenseteerrenaens 2.11.4, 6.10, 7.3.1
PENALLIES ..ottt et ettt et b e bR e Rt b e a e st e R e e s e h et e Rt e R e e st et e b e Rt e Rt e b e b e st e R e eseebe b ensereese et essereenaeaen 2.11.4, 6.9, 6.10, 7.3.1
POWEE £0 MAKE ..ottt et ettt et et e et e et e s b et e st et e ssesteseesees e s esseseeseesassasseseaseesesseseesees et asseseesees e sessenseseas et asseseesaesansansesenses 6.7
pPOWErS UNAEr StAtULOrY INSEIUMENES ACE 1992 ......cuveuieuieieieieiietisteteteesteste et eseesesaesaeseesessesseseesessesessesessessessasseneesessensensasessensensessessesensensesseses 6.7

The Queensland Legislation Handbook Governing Queensland page 58



PIINEINE oottt ettt et esa e s e et e e be b esaesa e s e e s e s besaeseeseesesseseesees e s assesseseesee s e s s e R s e s e e b e b eRseRe et et e b ereessere et e aessereeteetessereereereerentens 6.17

Proclamation COMMENCING ACL ........coiiiiiieeeie ettt et ettt et se e e et e et e b e e e s e e be b essesaeseesesbesaesaeseesassassesaesasensessesansensanes 2.11.2, 3.4.4, 6.1
PTOSPECEIVE OPEIALION ...oeiiiiiieiciectece ettt ettt et et et e b e st et e e e s e e s e b e seseeseebassesseseaseesassesaeseesaesassessesees e sesseneeseasasasseseesaesansaneesenses 6.5
regulations................... wn1.5.2, 2.11.8, 6.1
TELIOSPECTIVE OPEIALION «....oviiieiiieicieee ettt et et ettt et e e e s e e s et et ese e s e b ensessenees e s esseneesessesessaneesessensanseneasansans 6.5, 6.6, 7.1.3, 7.2.7
FULES .ttt ettt et et e st et e st et et e st e st es e e s e b e st e st e st e s e st en s e st e s e s e st en s e Rt eR e s ententeaees e et et e Rt eneeR e s ententenees et ententent et e sententeneese b ententeneetesenten 6.1
STAZEA AUEOMALIC EXPIIY ...ttt ettt ettt sttt b ettt et bbbttt st e bbb b sttt et e bbb enenen 2.11.2, 6.16
SEANAAIAS ...ttt ettt s et et et s ae s et et es e eses e s e et ese s e s ea s et e st sesenses e R et e s en e e A e A et eseAe s en et R e At et e s et eAe st et e s entesese s eseneeteneanetentesenens 6.1
SUPPLY OF COILIIOA COPIES ...ttt ettt ettt ettt e st e s et e b et e s ese s e s ene et e s ens e s e st s eae e ebeneesesensesenesesaneesanesesenes 6.8
tabling in Legislative ASSEMBLY ........ccoou ittt ettt ettt ettt nan 1.5.2, 6.1, 6.13, 6.17, 7.3.2
ErANSTHIONAL TEBUIALIONS ...ttt sttt e b et e aeseese et e b esseseesesbe s essesees e b e bessesees e s esseseeseasessanseseeseesessasseseasn 7.3.3
ULEFA VTS .vvevecteeeeeteee ettt ettt ettt ete et e ete et e beebeerseeseess e be et e essesbeessesseebsessesseesseaseebsessenseeseeasaesseasenseesseasebsessenseessensenseeasenseessensenseessensestsensenseessenes 6.3
unauthorised subdelegation.... ..6.4,7.3.8
uniform legislation.................... o616
What is SUDOIAINGTE LE@GISIALION ........o.eivieiieiccecee ettt ettt ettt et ebe et e b st ete et e s easestebeebe s esseaseseebessenseseebessensensereesensens 6.1
WIENTI POWEN <.ttt ettt ettt et e s e e e s ese s s e s es s et es et esassesaseeseseaeeseseasesess s eseas et ast s et arsesasessesensesesessesansesessnsesanesasn 6.3, 7.3.4
SUMMATY OFFENCES ..ottt ettt et e s sttt e b et e b e s e se s s e s e s s e s esesesaseseae st et sebesesaseses s s s s e s esebasasasases bt et esebasesesnnsssassese 2.11.4
SUNSEE CLAUSE........ooeeiieetete ettt ettt ettt et et eteebeebeaesseseetesbesseseessesebessessese et e sassessebeesensessessesessensessesseseabessensereetetenseseesnsn 2.11.2,7.3.3
SUPPLEMENTArY @XPLANALOIY NOLES...... ..ottt ettt sttt b e et e st e b en et e s et et anesaese e e s ene et eaeneeseneseseneetenenatans 4.7, 4.8
T

Table Office (0f PArliament HOUSE) .............c.ccoioiiiiiieieieieiceiieee ettt ettt b bbb se s bbb e b esasasasesassesssesesesasasnsnanes 4.2, 4.7, 4.8, 6.17
tabling in Legislative ASSEMDBLY.............ccc.ooiriiiieieeeee ettt nen 1.5.2, 4.5, 4.8, 6.1, 6.13, 6.17, 7.3.2
- ) RSP UURSSURRRRRPINY 2.11.1, 7.3.1
BRITA FEAMING ...ttt ettt s b et e e e se e b et essesseseebesbessesseseeb et essesseseesesbassesaesaesessessesaesessenseseeseesenss 4.10, 4.11, 5
BIMIE FACEOT ...ttt b et b et e b et et e b e et e st e b e st et e s et e b ea e s e st e b en e et e b et eb e s et ebe et e st b e ben et e s et et et et ebeneeee 2.11.11
BIMEUMPUIEA........cooe ettt b et b et bt b e et h bbb ea et bea et e st e b e st et e b et e b e s et e b et et e s et e b en et e s et ebe st sbebeneee 2.11.11
time limit for forwarding drafting iNSIIUCTIONS ...............c.ooioiiiiice ettt ettt b et s e bt e be s b ese e basabesens 3.2
timetable

FOT BILLS .....cuiteeeeietecict ettt ettt ettt ettt et ettt et e s e e se s e st esese s e s eseeses e s et eateses e s eses s e s es et eReA e s e Rt st ete At ReseaseReR st esenteReA e s e R et testesetentese st besentetasasesenen 2.8
fOr COMMENCEMENT Of PrOVISIONS. ......couiuiiiiieieteie ettt bbbttt sttt sttt b bbbttt st et et bbb et e et eee 2.11.2
timMING Of INOAUCLION OF Bill...........cooeiieeeeee ettt ettt ettt et teebe et et e s eseeteebe s ensessesaebesesseseebestessensesaesesenseseeseas 4.2
TOrres Srait ISLANA@N CUSTOM ..........c.oiiiiiiceee ettt ettt et et e st e b eseebeebatessessebeebessessessebeebessensesaesestansessessesantansensers 7.2.10
transitional and SAVINGS PrOVISIONS ...........ccoiiiuiiiieiieee ettt ettt ettt ettt et et et s s ese st e s et et ese e eseneesesetebenees 2.11.12, 7.3.3
Treasury DEPArTMENT ... ..ottt bt a e bbbt et e b s b et et e bt s b et et e st e st e b e b et ent e bt b et et e st ebe st enbenteneebebens 2.9,2.11.6
U

United KinGdom LEGISIAtION .............oouoiiiiee ettt ettt s e et e s e e et e st e s e s et et aneesesansssesesseseneesesesesenesensnnasans 1.4.1
urgency classification for Authority to Prepare a Bill submission ..

Urgent Passage Or ASSENL ..........c.cccceeirireeeeveieueuereeeeeressesesesesesssesenes

W

WAEEIMATK ..ottt ettt ettt et e s e e te e be et e st eteeseebesesseseeseesassessessese et e s assese et et essesseseebeebensessessebensentesseseetesenserens 3.7.1
WHRISEIEDLOWENS ...ttt et ettt et e vt et e e bt eae et e ebeest e seeb e et e eteeseenseeseensaeteereenteessenteatseseeaseeseensenteeseenseaseersesesreenseaseeseenes 7.2.8
WHOLE-0f-BOVEIMMENL ... ...ttt ettt ettt e b e eteebe et et e s e eseese b e s essesees e bensesaesesbenseseeseesesensennas 2.8, 2.9, 3.4, 3.5.4
Y

YOULR JUSEICE ACE 1992 ...ttt ettt ettt ettt e st et e s et e se st e s e s e s et as e eses e st et en et e s ensesas e s esentasen et et ensssasenseseneesesersnsansseneaes 2.11.4
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C Althaus, P Bridgman and G Davis, The Australian Policy Handbook
(Allen & Unwin, Australia, 4th ed, 2007).

C Althaus, P Bridgman and G Davis, The Australian Policy Handbook
(Allen & Unwin, Australia, 4th edn, 2007).

Policy No. 2 of 1996 of the Scrutiny of Legislation Committee, in
Alert Digest No. 4 of 1996 at pages 6—7, deals with the delegation of
legislative power to create offences and prescribe penalties.

See PD Finn, ‘Public officers: some personal liabilities’ (1977) 51
The Australian Law Journal 313 at page 317.

Following Cabinet’s decision of 24 June 2013.

The Scrutiny of Legislation Committee’s Policy No. 2 of 1996 on the
delegation of legislative power to create offences and prescribe
penalties, in Alert Digest No. 4 of 1996 at pages 6-7.

For example, Potter v Minahan (1908) 7 CLR 277; Bropho v The State
of Western Australia (1990) 171 CLR 1; Coco v The Queen (1994) 179
CLR 427; Electrolux Home Products Pty Ltd v Australian Workers’
Union (2004) 221 CLR 309; Attorney-General for the State of South
Australia v The Corporation of the City of Adelaide [2013] HCA 3.

Electrolux Home Products Pty Ltd v Australian Workers’ Union (2004)
221 CLR 309 at 329 per Gleeson CJ.

Attorney-General for the State of South Australia v The Corporation

the City of Adelaide [2013] HCA 3 at [42] per French CJ.

Williams v The Queen (1986) 161 CLR 278; Al-Kateb v Godwin (2004)
219 CLR 562; Plaintiff M47-2012 v Director-General of Security [2012]
HCA 46.

Kruger v Commonwealth (1997) 190 CLR 1.
Attorney-General for the State of South Australia v The Corporation

the City of Adelaide [2013] HCA 3.
Clissold v Perry (1904) 1 CLR 363.
X7 v Australian Crime Commission [2013] HCA 29.

Daniels Corp International Pty Ltd v Australian Competition and
Consumer Commission (2002) 213 CLR 543.

Magrath v Goldsborough Mort & Co Ltd (1932) 47 CLR 121.
Kioa v West (1985) 159 CLR 550; Saeed v Minister for Immigration

Citizenship (2010) 241 CLR 252.
Lodhiv R (2006) 199 FLR 303; Maxwell v Murphy (1957) 96 CLR 261.
Shergold v Tanner (2002) 209 CLR 126.

Lacey v Attorney-General for the State of Queensland (2011) 242
CLR 573.

Jumbunna Coal Mine NL v Victorian Coal Miners’ Association (1908)

CLR 309.

Xz vAustralian Crime Commission [2013] HCA 29 at [87] per Hayne
and Bell JJ (Kiefel ) agreeing).

X7 v Australian Crime Commission [2013] HCA 29 at [86]-[87] per
Hayne and Bell J) (Kiefel ) agreeing).

X7 v Australian Crime Commission [2013] HCA 29 at [125] per Hayne
and Bell JJ (Kiefel ) agreeing).

X7 v Australian Crime Commission [2013] HCA 29 at [158] per Kiefel ).

Alert Digests No. 1 of 2002 at page 22, paragraphs 19—21; No. 8 of
2001 at pages 18-19, paragraphs 10—14; and No. 9 of 2000 at page
6, paragraph 3o0.

Policy No. 1 of 1996 in Alert Digest No. 4 of 1996 at pages 3—4.
Alert Digest No. 6 of 1997 at page 9, paragraph 2.17.

Alert Digest No. 6 of 2002 at page 45, paragraphs 6-7.

Alert Digest No. 2 of 1997 at pages 12-13, paragraph 1.60.
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For example, Alert Digest No. 13 of 1997 at page 19, paragraph 4.15.
(1983) 152 CLR 281 at 288.

The Scrutiny of Legislation Committee Annual Report 1997-1998 at
page 7, paragraph. 2.14.

Alert Digest No. 3 of 1999 at page 25, paragraphs 4.17-4.18.

Alert Digest No. 1 of 1998 at page 5, paragraph 1.25.

Alert Digest No. 4 of 2001 at page 7, paragraph 16.

Alert Digests No. 1 of 2003 at page 3, paragraphs 21-23; No.

6 of 2002 at pages 31-32, paragraphs 35-44, and at page 48,
paragraphs 27-28; No. 3 of 2002 at page 16, paragraphs 15-18; and
No. 11 of 1999 at page 11, paragraphs 4.20—4.21.

Alert Digest No. 4 of 1999 at page 16, paragraphs 2.8-2.14.

Alert Digests No. 6 of 2003 at pages 27-8, paragraphs 34—-42; and
No. 1 of 2000 at page 5, paragraphs 37-42.

Alert Digest No. 2 of 2003 at page 4, paragraphs 24-25.
Alert Digest No. 3 of 2002 at page 4, paragraphs 24-25.
Alert Digest No. 1 of 2001 at page 16, paragraph 5.

The Scrutiny of Legislation Committee Annual Report 1998-1999 at
page 6, paragraph 2.14.
The Scrutiny of Legislation Committee Annual Report 1999—2000 at
page 7, paragraph 2.14.
The Scrutiny of Legislation Committee Annual Report 1998-1999 at
page 6, paragraph 2.13.

(1992) 177 CLR 106 at page 137.

The Scrutiny of Legislation Committee Annual Report 1995-1996 at
pages 15—17, paragraphs 2.25-2.35.

Alert Digest No. 7 of 2001 at page 16, paragraphs 11-14.
Policy No. 2 of 1996 in Alert Digest No. 4 of 1996 at pages 7-8.
Alert Digest No. 1 of 2002 at pages 12—13, paragraphs 11-14.

The Scrutiny of Legislation Committee Annual Report 1997-1998 at
page 11, paragraph 3.11.

Alert Digest No. 5 of 1996 at page 14, paragraph 4.26.

Alert Digest No. 3 of 1996 at pages 5—6, paragraphs 2.3-2.9.
Alert Digests No. 1 of 2002 at page 2, paragraph 10; No. 8 of 2001
at pages 15—16, paragraph 6; No. 9 of 2000 at pages 24-25,
paragraphs 48-56; and No. 4 of 1999 at page 10, paragraphs
1.65-1.67.

Alert Digests No. 7 of 1997 at pages 13—14, paragraphs 2.50-2.55;
No. 5 of 1997 at pages 10—11, paragraphs 1.53-1.62; No. 10 0f 1996
at pages 1718, paragraphs 4.17—4.24; No. 3 of 1996 at page 17,
paragraphs 4.18-4.20; and No. 2 of 1996 at pages 19-20.

Alert Digest No. 5 of 2002 at pages 4-5, paragraphs 28-35.

Page 4, paragraphs 5.6 and 5.9—5.11 of the report.

The Scrutiny of Legislation Committee Annual Report 1997-1998 at
page 11, paragraph 3.8; and the Scrutiny of Legislation Committee
Annual Report 1996-1997 at page 11.

Alert Digest No. 4 of 1999 at page 10, paragraphs 1.65-1.67.

Alert Digests No. 3 of 1999 at page 5, paragraph 1.41; and No. 7 of
1998 pages 11-19.

Alert Digests No. 4 of 1999 at pages 32—-33, paragraphs 8.6-8.13;

No. 2 of 1996 at page 4.
Alert Digests No. 3 of 2002 at pages 9—10; and No. 1 of 2002 at
pages 18-19, paragraphs 3—14.

Working Party of Representatives of Scrutiny of Legislation
Committees throughout Australia, Position Paper: Scrutiny of
National Schemes of Legislation (October 1996).
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