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Foft reply please quote; 141205/MPIT/ERP—— ~~~ —~

2 8 AUG 2007
Ms Carryn Sulllvan MP
Chair ' —
Scrutiny of Legislation Committee '
Parliament House
George Street
BRISBANE @ 4000

Dear Carryn

7S
Thank you for your letter of 6 August 200‘?\9051&@9{}; the Cape York Peninsula
\\

Heritage Bill 2007 (the BIil). ™

™~ -
| have noted the comments pr v!/devxk;?‘ihgféétiny of Legislation Committee (the
Committee) in relation to the/ il ?nd ghﬁ\gﬁ\pased to provide the following response to
the four matters raised in y-\gu:-igi ez.//\ -

{

o ,
f note the Commiiltee eﬁfp’,;i\d}ir}thaj;ii has regard to Aborlginal tradition and Island -

custom buf has soug’ﬁ&fu her Infermation on three matters. These three matters are:
. oy PN
consultation with Tortes bi&

gs alt Isinders; provision of Indigenous advice on cultural
heritage matters through~ﬂ1\e Gape York Peninsula Reglon Scientific and Cullural
) Advisory Comfiltee; and paténtial interests affected by the provisions converting

claimable | f?f‘in@pe York Peninsula {o fransferable land.
SIGNEM E%Y/ .

. mgem _ _
R ﬁ Eopoy E@Té H\Sri@able the Minister for Natural Resources and Water.

/Q ,—di:?g}‘;tion. For your information.
S :
.. Gopy of inwards correspondence is attached,

Y
.,

'\'\

ORIGINAL SIGNED BY
CHIEY OF STAFY
Robh Whiddon
Chief of Staff
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Consultation

Cape York Land Council is the recognised native tztle representative body for the
Cooktown (Cape York Peninsula) area and is responsible for representing the Interests
of the native title holders throughout this area. The Cooktown (Cape York Peninsula)
area is similar In area to the Cape York Peninsula Region as provided for within the Bill
The exceptions are the Island Community Council areas of Bamaga and Seisia, which
are located ori the mainland, as well as some parts of the Torres Strait. While detailed
consuitation was held with Cape York Land Council including ¢ /\iJ! tlon on the

boundatles for the reglon, It is acknowladged that consuitatlo/ @ reg. Strait
Islanders did not occur during the drafting of the BIll. /0

However, it Is considered that the Bl provides benefi cfa .)rft?n aes4er than
negative constraints on affected Indigenous communi in he Torres Strait. For
example, the Bill provides for the continued return of home(nua {0 traditional owners as
well as opportunities to develop a sustainable econd omic}rcu?tuml and social fuiure.

Even so, declaration of an [ndigenous Communit qu“Arna Avhich will aliow

. development to oceur on Aboriginal fand, lpay only ccu( after a request from the

landholder — that is, the declaration is a v.)luntai proce s and communliies are
provided with the opporiunity to partlc;pgte] j

Indigenous advice on cuitural herltage mat

Section 23(b) of the Bill states the the Cape X brk Penmsula Reglon Scientific and
Cultural Advisory Committee ?'{0 c@ce At e/alst one person with ‘relevant experience
or expertise in matlers re!at K40 clifturakhefitage’. This provision does not exclude the
appointment of an indlgen us- T} nore than one member with relevant
experience in cultural kyrsf h;s;édtter will be further considered by the relevant

Ministers during the gpipei tqe\f p[ﬁess for the Scientific and Cultural Adwsory
Committee. (? O

Converting ciaimable\land in Cape York Peninsula to transferable land

In relation to iﬁ\e provistons\éonvemng claimable fand In Cape York Peninsula to
fransferab «,/\an&(t\kggw Part 5C of the Aboriginal Land Act 1991), It is my
understanding that m\interests will be duly affected by these provisions. Both the
claimal Ie"\mcem\amd the transferable process will lead to a grant of freehold title over
the lua\conceraas'd? The Minister will make the decision on whom the land should be
tr: zfﬁes,furanted to, rather than the Land Tribunal,

in‘ex dnatlon under the claimable process for claims of national park land, the Land
Tribuna ngqwred amongst other things, to consult with and consider the views of the
persons resognised under Aborlginal tradition as the elders of the group of Aboriginal.
people. Under the transferable process, the Minister for Natural Resources and Water
must consult with, and consider the visws of, Aboriginal people particularly concerned
with the land and, as far as practicable, act in.a way that is.consistent with any . . .

Aboriginal tradition applicable to the land, This consultation will include the claimants,
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the elders and any other person identified through anthropological work and the
advertising process undertaken by the Department of Natural Resources and Water as
claiming to be an Aboriginal person particularly concerned with the land.

Suhstantial majority ;

The Committee has also sought further information about an additional matter - the

definition of 'substantial majority’ under Clause 38 of the Bill (sec on 83AM@)(c). - — -
'Substantial majorily’ has not been defined within the Bill as in P {,ti it will differ for

each individual case. The practice adopted by the Departm?tft ﬁf}ﬂc}r Resources

and Water for establishing a land trust Involves a consuitattompmc&ss ¢ ddress
issues raised by any dissenting party. /f“”? \\Q//

| am advised that a recommendation will not be made o(ufe iin i>=r for Natural
Resources and Water for the creation of a land trust unless tWISepariment is satisfied
that any issues ralsed are addressed. Consequ Li«sub\a‘nhat majority’ will, in
most cases, be a unanimous decislon. Where d oeaoccur‘ the Aboriginal
parties will be given the opportunity to addrass thes sU s interpally and further action

~ towards the creation of the land trust m/a <J§'xend eh{ upon the circumstances.

In addition, a further consultation process is uridesia sen that wi![ ultimately Iead to the
signing of an Indigenous Land Use Agreement\(ll. . The rigour applied to the
negotiation of the ILUA requires icfa\ft “all reas si‘ b[e efforts have been made to ensure
that all persons who hold, or é hoid naw;; {itle in relation to land or waters in the

area have bheen identifled, a d the eroons identified have authorised the making
of the agreement.

| trust that this information-is gf a 'slgj nce.

Yours sincerely

PETER' EATTIE P
PPIZ‘ 7& AND MINISTER FOR TRADE

57
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Porsgo

SCRUTINY OF LEGISLATION COMMITTEE

Scrutiny of Legislation Pl oo Pt a0
Committee Brisbane Qld 4000

emait; scruliny @ pariamenl.qid.gov.ay
vevaw.partianwant gid.gov.au

YourRe. Our Ref; *

T
“%?ﬁ‘fi gt

The Honourable Peter Beattie MP
Premier and Minister for Trade
PO Box 15185

City East Qld 4002

DWM/

Re: Cape York Peninsula Heritage Bill 2007

——r

Please find attached the relevant pages of thn compmittee’ s’A dert Digest No. 7 of 2007 that relate to the
abovementioned bill, for which you are rﬁspnns‘ibkx/

The committee would be pleased € rqc
response. is received by the end of FLcsd //(gust it will be published in the comnuttee 5 next

Alert Digest.

If you have any queries or v {th cma\ y/natter please do not hesitate to contact me.

It would greatly assist the comin tte f, when forwarding your response, you could alsp arrange
for that response to emailed pnemrab}y in Word 97 formaf) to the committee secretariat

! (email address: s ?- in fvpgxhament gld.gov.au).

Thanking you Qur conim\g:hg cooperation which assists the committee to better serve the
Parliament,

. \
Yours sy rclu_ J
/ ,.m\
i \'

Carryn Sutlivan\l\\z
Chair

Att

RTI Document No.4
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Alert Digest No 7 of 2007 _ Cape York Peninsula Heritage Bill 2007

3. CAPE YORK PENINSULA HERITAGE BILIL 2007

Background e -~ P e e -

1. The Honousable P DD Beattie MP, Premier and Minister for Trade, intro:duced: this bilLinte . - |
the Legislative Assembly on 7 June 2007. ‘

2. The objects of the bill are set out in 5.3. As restated in the Exp]gpat@@gte ?e_se are:
{

to identify significant natural and culfural values of Cipe’, ’ork*}ig;z\im a, fo provide for
cooperative management, protection and ecologicdlly Sustgiiable_isé of land, including
pastoral land, in Cape York Peninsulg, to recognise ﬁ\ze ecdnomiity sbeial and cultural needs
and aspirations of indigenous conmunities on Cape York Fepinsuld in relation to land use, |
and to recognise the contribution of the pastorgh-industry in/the €ape York Peninsila fo the
economy and land management, T

L Overview of the Bill _ /
3. The Explanatory Notes state thaf, as iw

hs/ u s{apeﬂﬁg natural and cultural values and
Indigenous communities in the region havé-an chgoing, strong attachment to their land and

culture, the bill only applies to Cape York Peniﬁsu{ax//

4
4, The bill achieves the objectives i:?ﬁiiﬁ\t\a‘d\h{t}x{ Zxplanatory Notes by providing for the:

» declaration of areas of i?b ﬁt}?ﬂ conseivation significance;

.

* cooperative involvemenﬁp?‘ﬁap\lylﬂ/\fs in the management of the natural and cultural
values of Cape York-Peninsela; |

e continuance of ?1 5 /o ﬁﬁm}l sustainablé pastoral industry as a form of land use in
Cape Yotk Peninsula: s .

T

(vihn

s declaration of inc%mus“eommunity use areas in which indigenous communities may
b undcrtake{ﬁ\pprriatc ecdfomic activities; and

. establif’éxge%nf\(\:om’mittees to provide advice on the implementation of the Cape York
Pen/iéfﬁbHer'iiagaﬁct.

Does the Ipgislation hhufﬁcient regard to Aboriginal fradition and Island custom?

5. ‘iscu/og 4(3)) Bt the Legislative Standards Act 1992 provides that whether legislation has
sufficient regard to rights and liberties of individuals depends on whether, for example, the
lcgislﬁiﬁbas sufficient regard to Aboriginal tradition and Island custom.

0. This bill is expressly directed to identifying significant natural and cultural values of the
. Cape York Peninsula (s3(a)) and recognising the economic, social and cultural needs and

aspirations of Indigenous communities in relation to Jand use in the Cape York Peninsula
Region (s3(c)).

7. In his Second Reading Speech on the bill, the Honeurable Peter Beattie MP;-Premier and
Minister for Trade, referred to a need to:

Chapter 3 ) Page 3
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Alert Digest No 7 of 2007 , Cape York Peninsuta Heritage Bill 2007

Peninsula Region’ (s.21(3)). The commitiee raises for consideration these differing
requirements. While the committee considers that, in its present form, s.23(2)(b) docs have
regard to Aboriginal custom and Island tradition, an additional requirement in s.23 in the
same-terms as 8.21(3) would allow for Indigenous advice on cultural heritage matters,

13, Pourth, 5.38 of the bill would insert new parts SA-5C in the Aboriginal Land Act 1991, the.

* new part 5C of the Aboriginal Land Act 1991 would convert ‘claimable land’ in the Cape
York Peninsula Region to ‘iransférable land’ and would extitiguish any pfocgedings before = " 7

the Land Tribunal regarding ‘claimable land’. These terms and ¢ ’e/;t:’ 0 eration are defined

and established by the Aboriginal Land Act 1991. However, th g /l 'itozy Notes do not

~ clemly identify the interests which would be affécted, or the ratuto zan}: /effects on those

interests, by the enactment of the bill and, in particular, 5.38,

i4,  The committee considers that, generally, the plovisiong fife bil\\mgmfxcanﬁy enhance
Aboriginal custom and Island tradition. It is noted ihat jt& provisions should ensure
protection of Indigenous cultural values and allow Ix}glgenogg pesples in the Cape York
Peninsula Region to maintain their cultural attachn{ n[m{go Iaudxbgway of active involvement
in conservation and land management programs. Hovie e, }heﬁommlttec seeks information
from the Minister regarding a number of matft,rs in Yespect of which it is possible greater

regard might be had to Aboriginal tradition /a )1 ) I}d cugtom.

15.  The committece considers that the bill has reg rc/ / %ﬂgmai tradition and Island custom,
but seeks further information from the Mm1ster re g;tdmg three respects in which the regard
had to Aboriginal tradition and Islaz{\w@\?m is,dncertain.

=

Is the legislation unambiguous and / /\lféﬁmently clear and precise way?

16, Section 4(3)}k) of tlzc/f:eb si"atz andards Act 1992 requires that legislation be

unamblguous and drfy ma s;f%wm y clear and precise manner.

17.  Section 38 of the bill™ ou/ nser{"hew parts SA-SC in the Aboriginal Land Act 1991, The

new $.83A(4)(c) of that Acl'\v,; Id require that, before establishing a *land trust’ under the

 pew part 54, tﬁe\mestei m s/u be satisfied ‘a substantial majority’ of Aboriginal people

‘consulted’ u}pe the establishment of a land trust. The term ‘substantial majority’ is not
defined an/i iz pza 1cc\}e effect of Ehe requirement could be unciear

18, The comunitlee Gn wirto the attention of Parliament the undefined and uncertain nature of the
re mrfmen;twthat a substantial majority’ of Aboriginal people ‘consulted’ support the
eﬁtg\ Jmen\t\ Sf/a land trust.

19, TlmeE@n\}niitgee seeks further information from the Minister.,

Chapter 3 - , Page 5
’ RTi Document No.6 '



“" This document has been released under tﬁe RIGHT TO INFORMATION ACT 2009 {Qld}

Tracking No. 123341

Premier’s briefing note
Policy .
Title:  Status of Wild River declarations -~ Date: 28 September 2007

1. Recommendation
+ Thatyou note the 1nformatlon on implementation of wild river declarations

2. lIssues

« The Department of Natural Resources an Water (NRW) is planning to release
declaration proposals 6 wild rivers areas on Eastern Cape Yoﬂ% rlale November
2007. The Cape York Land Council {CYLC) has been adwsefi \)’ letfer of this along
with an offer of $100,000 for CYLC fo assist in consultation (qee ﬂutaéh s 1).

» A further 7 declaration proposals on Western Cape York .‘Wn!a 3 ed\for elease in
June 2008,

¢ Thereis curréntiy misinformation circulating in Cape Y Cy‘tﬁmmttes regardmg the
impact of wild river declarations on maiters such as:
—  Native litle impacts of the Wild Rivers Act 2 08, S

- Egonomic development bemg prevented \ Y/

~  Grazing interests being affected /

+« Key concems were addressed through # e<Ca,{\ ¢ Peninsufa Heritage Bill 2007
introduced into Parllament in June. In p\*acufa ;EH amends the Wild Rivers Act
2005, to make it clear that neither a wild nveh }dratlon nor a wild rivers code (for
vegetation management.in a wild NBI‘S area) } mis native title rights.

» The Cape York Heritage Bill a l§o 19vzo°s fi

—~  the lifting of a “high pre 2&9! mn a;oa designatlon made under the Wild Rivers
Act 2005 to accommodate an( iﬁeg«\wi( ch would otherwise be prevented by that
designation, provided tngsé a\lyheg are conducted under an approved property

development plan ,dﬂ(l\
—  Specific water a !o zét ns-te.be-nade as.part of a wild rivers declaration to support
future use by ir d us cammumtles for sustainable development.

+ . NRW have been con hct{ng awareness and information sessions throughout Cape
York to assist jx )*} clarifying thj\?a Wild River declaration does not prevent the continued
enjoyment o ng’uv title rights and other matters as outlined above.

. \

3. Isthis} iy a\.cdi ance with Government election commitments?

»  Yes = fh@ Gov\erg fnt has committed to all 13 Wild River declarations being finalised
?? P>n?J of 2008/

4. orounﬂ\/

e Planr eo\\gld rivers declarations are propesed to proceed after the commencement of
the Cape_york Peninsuia Heritage Bill 2007. .

5. Consultation
Department of Natural Resources and Water

-]

Ken Smith
Director-General

. Action Officer: Todd Kelly ED: BDG:
Arsa; ERP
Telephone: 3236 4879 RTl Document No.7
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. CAIRNS QLD 4870

ueensland
ovemment

premier of Quesnsiand
and Minister for Tmde

Rei CTH 0881107

Mr Michaal Ross
Chalrman

Caps York Land Councit
PO Box 2488

Mr Qerherdt Pearson Y/ h
Chisf Execulive Officer

Balkanu Cape York Development Curpora{fo 3
PO Box 7573
CAIRNS QLD 4870 //

Daar Mr Ross and Mr Pearson

| acknowledge the suppor‘tjﬂg conir bLL\p/ Ee Cape York Land Council and Balkanu
Cape Ydrk Develnpment n\h he };ing to frame a biveprint for the fulure of Cage
York Penlnsula 1hfougt},§ or aitinsula Heritage Bl 2007. The Quesnsiand
Government and the Eepdrf a o)?}ura[ Resources and Water (NRW) are commifted to
canfinuing to work with &il oartﬁs tlisding the Capa York Land Council and the Balkanu
Cape York Dev?lp mertt Corpora Io to achleve a sustainable future for the Cape..

The objects of th / Q}act oo‘ amen ground between Indigenous and nen Indigenous
people, and be dnservation and development inferests fo ensure seologlcally
sustalnable deveto E}x‘\ the reglon, Tha Government visws the implementation of wild
tiver dag%{uns 8s amrp ortant aspect of this initiative on Cape York Peninsula.

Al yr remies -ahangss were made to the Wild River Act 2005, lo resolve concerms
e‘f‘, ( ing the™r @nltion of Native Title rights. As well as this, the Blll has a provision that

ﬁn/eu:eh\yiid rivet dec{aration will provide for a reserve of water to be made for Indigenous
mmmuniﬂem

sotlvitiés-In a wild river area, whare il could be demonsirated that the aclivity would not
dversaly impact on the nalural valiyes of the wild river, aind an approved plan was in placs

Gga\ﬂler changes to the wild rivers fagislation allowed for o relaxatlon of prohibitions of certain

\a nsure environmental benefits 19 {he wild river area,

Exprutive Buliding

00 George Slrzet Brishane

PO Box sgydg Clty East

Queensiand q002 Australls
felephonn +617 3234 4500

Facshplle +617 3221 3631

Erli 1heP¢’ml=br®prenﬁm uld guvau
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We understand the Comoration s now alsc requesting that this cceur within the moratorium

pracass during the nomination of ihe wild rivers. Wae cannot suppor this change, asilis '

during the nomination phase that the communtlly and stakeholders ara asked for comment -
and inpul to the proposed management niles and boundaries. The infent of the moratorium _
s to allow these discussions to ocour whilst development pressures in the proposed wild
river area are not fluciuating, This procass is no different to that applied In many other
natural resource planning processes In the State, such as watar resourca planning.

Wo understand you have ralsed concams about whether a wild riv z{ ge' ‘refers to a
parficular river and its catchment #s to & dralnags basli 83 dstailed Jg? zj} sirﬁa!ian .
.drainage basln mapping and nomenclalure. it has always beanthg C e&i T oyiposiﬁon

that the wild rivers are consldered on a ‘basin basle' and the exl_sjing-agg nplds of the
8etllement Creak and Moming Inlet Wild River Areas, are &¥idends of \ Hq riyér areas that
have a number of maln stem sireams.

Qur bellef in bringlng forward the Capa Y?xk Peninsula Herltage Bill is tjiat thare will be no
further impedimenis o the implefmentation- of Wild Rivar laglstali 1 and election commitmaent
‘on Cape York Penlnsula, L ““"wt?

The department of NRW prapases o nominags_\fhe_sbéé C/a;:ae, River basins lafer this
year, with a view to having these declaration ﬁn%t{gad\byi{, ril 2008, The remainder of the
proposed Basing will be nominated In ml gQB, x/t: the tedlarations finalised by late 2008.

We can assura you that any declarations Wi notc e thout appropriate consuliation, and
we will endeavour to engage communittes In tha_pe e, Tha depariment of NRW has
developed a strategy for engagin -stakeholders ahd’communitias on Cape York Paninsula
about wild river Issues. The Govamrhont recoghifes the important role that the Caps York
Land Councll and the Balkany' /ape\\’g "‘Qav?:{pmnt Corporation will play In this procass,
but Is also cognisant that t&&sg orgapisations dre two of the many stakeholder groups In the
area, and officars.of tha dapgrtye’n f NRW will continue 1o seek the visws of other
stakeholder groups, (,\\\ ‘

The Cape York Lar}d/ég\u\r?c‘it %&Q}? Balkanu Caps York Development Corporation will be
Informed of any reléydnt hpdaming ‘{eetings. The department of NRW s praparad to enter
Inta a §100 000 %ﬁu ot vtivihe Balkanu Capa York Devalopment Corporalion to provide
assistance with th »tg\d[geéous consuliation procass. Itls ifmportant that the servicas of

Balkanu In this arrangementare directed fo support the successful implamentation of the
wild river izﬂﬁative. . '

Shoul /y?ﬁ\fﬁ‘\'e ,arxy\funher enquiries, please do not hesitate to contact Mr Scott Buchanan
Acting Ditgolor, Wid Rivers of the department of NRW on felephone 3225 1023,

Y/{*\w %

CRAIG WALLACE MP
FREMIER AND MINISTER FOR TRADE MINISTER FOR NATURAL RESOURGES

. AND WATER AND MINISTER ASSISTING
THE FREMIER IN NORTH QUEENSLAND
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